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tion, carefully corrected from the many gioſ 

Errors of the former Impreſſion; to which are 
alſo added, References to the ancient and Modern 
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Bench at W:fminſer,- in the firſt, ſecond and third 
Years of Queen ANNE, in the Time when Sir 7% 
Holt ſar Chief Juſtice there. None of theſe Caſes were 


Sir Edward Lutwpche's Entries: Containing alſc 
a Repozt of the Reſolutions of the Court, of divers Ex. 
ceptions taken to Pleadings, and upon other Matters in 
Law, ariſing (for the moſt part) in the Court of Com- 8 
mon Pleas, from the thirty fourth of King Charles the 
Second, to the ſecond Year of the Reign of her late 
Majeſty Queen Are: And ſome Obſervations upon di. 
vers of the Precedents ; as well thofe which were ne- 
ver debated in Court, as upon many of the others. In 
ewo Vol. Approved of. by the Lord Keeper and all 
9 Price 3 . | 
General A bꝛidg ment of the Common Law, Al. 
phabetically digeſted under proper Titles, with Notes 
and References to the whole, With Three Tables: The 
Firft of the ſeveral Titles. The Second of the Names 
of the Caſes, And the Third of the Matter under Ge. 
neral Heads. By Unightlep D' Anvers, of the ner 
Temple, Eſq; Dedicated to the Lord Chief Juſtice Mol: : 
with the Allowance of the Lord Keeper, and the reſt of 
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OTHE:. 
Earl of Gee 
. 8 E 


CHANCERY 
With the Lord Chanccllor's Ar- 


guments, touching the Juriſdi- 
&tion of the ſaid Court. Mich. 


IN A 42dalen College, 39 H. 8. ſeized in 
g fee of the Rectory of Chriſt's 
burch, and the Covent Garden, without 


iſed them for 72 Years, rendring 40 J. 
er Ann. for the Rectory, and 9 J. for the 
aden. And 17 Elix. (50 Years of the 
aid Leaſe being expired ) the Q at the 
duit of the ſaid College licenced them to 
lien, which they did, and then receiv- 
d for the Rectory 25 J. per Ann. and 15 l. 
or the Garden. It being Her Majeſties 


anced greatly in Profit, by having the. 
F ectory to them and theit Succeſſors diſ- 
la! charged 


agate, London, containing 7 Acres, _ ? 


ntent, That the College ſhould be ad- 


* : Lare, Jl 2 . 
13. Jac. 1. . e, a 


. eee 


#S RS As . 2. 
Hl. £8. u. 


372 «RI 
2 4.4 , 
52. . e, 
2 


5 D * 4 * 


2 The Earl of Oxfords 
charged of the Leaſe for Years, which 
in preſent was worth to them but 5o /. 
per Ann. the utmoſt. Rent ; the ſame was 
accordingly performed, by a Conveyance 
to Her Majeſty, and from Her Majeſty 
to Spinola and the Rectory, from Spinola | 
to the f G _ _ E _ 
| the Earl of Oxford his nee, and his 
4. 2. AA L. have —.— the Gar- 
Gd. den 330 Houſes, and therein beſtow'd 
IOO J. which Aſſignee and his Under- 
[Tenants have Bonds and Security given 
for the Enjoyment thereof, to the Sum of 
20 Ne If D 
- Note, The College is hereby advanced 


1700 l. more than they ſhould have been 


If the former Leaſe had continued, which 

is not yet expired. 1 f 

- This Conveyance having been in Peace We 

40 Years, and thus advanced by the Pur 

chaſers from a Thing of little Value to 

a great and conſiderable one; and it be- 

ing a general Caſe wherein Perſons of all} 

Degrees and Callings have made Purcha - 

ſes, they reſting ſecure on its paſling | 

through the Crown, the greateſt Prote-| 

Ction. | 3 

The preſent Maſter of the College ha- 

” ving by undue means obtained the Poſſeſ- 

75 ſion of one of the 130 Houſes, whereof 
pag 2 EY: 7 one Caſtillion was Leſſee, who being ſe · 

* . eure of his Title both in Law and Equi- 


| Le - A | 
e, Cat 


Caſe in Chancery. 


ty, ſcaled a Leaſe thereof for 3 Years to 
one Warren, who thereupon brought an 
Ejectment againſt one John Smith, for 
Tryal of the Title in B. R. wherein 
a ſpecial Verdict was had; and while chat 
depended in Argument the Leaſe ended, 
and fo no Poſleſſion could be awarded 


Suit. | 2 PA 
Yet he proceeded to have the Opinion 

of the Judges to know the Law, ( which 

was a voluntary Act of his) to the In- 


rent, if the Law were with him, he might 


begin a New Suit at Law, and ſpare to 


Proceed in Equity, and if the Law were 
WW gainſt him, that then he might proceed 
n Chancery, And the Judges of that 


ourt having delivered their Opinions a- 


gainſt his Title, before any Judgment en- 


ed upon the Roll, the Earl and Mr. 
00d, for themſelves and their Leſſees pre- 
erred their Bill in Chancery; and then 


WJudgment was centred, Quod Querens nil 
iat per Rillam. | 1 


To which Bill in Chancery the Defen- 


ant put in a Plea and Demurrer, alledg- 
Ing the Conveyance to be void by the 
Pratute of 13 Fliz. and that they evicted 
ne Houſe, Parcel of the Premiſſes by 
Wudgmenct at Law; which Plea and De- 


nurrer were referred by Order to Sir Jobn 
{ indai and Mr. Woelridze, who reported, 
ſa 2] That 


W for the Plaintiff, nor Fruit had of his | CE hl 


g\ i 
/ 


The Earl of Oxford's 
That they thought it fir the Cauſe ſhould | 
procced to hearing, notwithſtanding the | 
Plea and Demurrer ; and afterwards in 
Default of an Anſwer, an Attachment 
was awarded againſt the Defendants, 
whereupon they were attach'd and a Cepi 
Corpus returned, and by Order of the 
22d of October, 13 Fac. 1. they were com · 
mitted to the Fleet for their Contempts | 
in refuſing ro anſwer; and do now ſtand 
bound over to anſwer their Contempts, 
they (till refuſing to anſwer. = 

And now this [erm it was argued, That | 
the Defendants thus ſtanding in Con- 
tempt, &c. may be ſequeſtred until An- 
{wer. | 3 
1. The Law of God ſpeaks for the 
Plaintiff, Deut. 28. 18 

2. And Equity and good Conſcience 
ſpeak wholly for him. 24] 

3. Nor does the Law of the Land ſpeak 
againſt him. Bur that and Equity ought F 
to join Hand in Hand, in moderating | 
= reſtraining all Extremities and Hard- 

nps. | , 

By the Law of God, He that builds a 
Houle ought to dwell in it; and he that 
plants a Vineyard ought to gather the 
Grapes thereof; and it was a Curſe upon 
the Wicked, that they ſhow!d build Houſes yo! 
and not dwell in them, and plant Vineyards | 
and not gather the Grapes thereof, Deut. 28. 
V. 30. | 


And 


— 


Caſe in Chancery. 


And yet here in this Caſe, ſuch is the 
Conſcience of the Doctor, the Defen- 


built nor planted : But the Chancellors 
have always corrected ſuch corrupt Con- 
ſciences, and cauſed them to render quid 


admit no Contract to be good without 
nid pro quo, or Land to paſs without a 


is faction be made in this Caſe. 

As in the Caſe of Peterſon verſ. Hickman, 
he Husband made a Leaſe of the Wife's 
and, and the Leſſee being ignorant of 
ie defeaſible Title built upon the Land, 
aud was at great Charge therein; the 
Musband died, and the Wife avoided the 
Leaſe at Law, but was compelled in E- 
Wquity to yield a Recompence for the build- 


\nd whereſoever one hath a Benefit, the 


Wpence, as if Ceſtui que uſe, (ell the Land 
o one that hath no Notice of the Uſe, 
nd dieth; by reaſon that he had the Be- 
Mefit of the Sale, his Executors were or- 
Nered to anſwer the Value of the Land 
out of his Eſtate, as appeareth by a 
Pudgment Roll of 34 H. 6. | 


Wpro qr ; for the Common Law it (elf will 


8. | [a 3] And, 


48 G Agard 


W dant, That he would have the Houſes, 
Gardens and Orchards, which he neither 


aluable Conſideration, and therefore Es - 7. fa . Sas #712); 
uity muſt ſee that a proportionable Sa- f gag. 


Ing and bettering of the Land. For it 1.24 a. Q dla, 


as ſo much the more worth unto her: . . 44.424 5> 
#4. fo 
Bog. Al. 

Law will compell him to give a Recom- 74 2 2 „ 


. A #143, i, And Equity ſpeaks as the Law of God | 


WA So. Hor. (30. 


Ile Harl of Oxford's 


And his Lordſhip the Plaintiff in this 
Caſe only deſites to be ſatisſied of the ttue 

Value of the New Building and Planting | 
ſince the Conveyance, and convenient al- 
lowance for the Purchaſe. 


ſpeaks. But you would ſilence Equity. 
8 Becauſe you have a Judgment at 


dne Becauſe that Judgment i is r 
on a Statute Law. q 


To which I anſwer, | | 

Firſt, As a Right in Law cannot die, 
no more can Equity in Chancery die, 
and therefore nullus recedat a Cancellaria% 
fine remedio, 4 E. 4. 11*%. Therefore the 
Chancery is always open, and altho' che 
Term be adjourned the Chancery is not; 
for Conſcience and Equity is always rea- 
dy to render to every one their Due, and 
9 E. 4. 11. The Chancery is only re 
moveable at the Will of the King and 
Chancellor; and by 27 E. 3. 15. The 
Chancellor muſt give account to none but 
only to the King and Parliament. 

The Cauſe why there is a Chancery is, 
for that Mens Actions are ſo divers and 
infinite, That it is impoſſible to make 
any general Law which may aptly meet 
with every particular Act, and not fail in 
ſome Circumſtances. 

The Office of the Chancellor is to cor-! 


rec 


| Caſe in Chancery. 

rect Mens Conſciences for Frauds, breach 
of Truſts, Wrongs and Oppreſſions of 
vhat Nature ſoever they be, and to ſoft- 

en and molliſie the Extremity of the Law, 
which is called Summum Jus. 
And for the Judgment, &c. Law and 
Equity are diſtinct, both in their Courts, 
their Judges, and the Rules of Juſtice ; 
Wand yet they both aim at one and the ſame 
End, which is, to do Right; as Juſtice and 
Mercy, differ in their Effects and Operati- 
ons, yet both join in the Manifeſtation of 

God's Glory. | FL a OT. « 

But in this Caſe, upon the matter ther 
is no Judgment, but only a Diſcontinu- 
Mance of the Suit, which gives no Poſſeſ- 
fon; and although to proſecute Law and 


t; WEquitysrogether be a Vexation; yet vo- 
a- luntarily to attempt the Law in a doubt- 
id W ful Caſe, and after to reſort to Equity is 
e- neither ſtrange nor unreaſonable/ / 

d Bur take it as a Judgment to all In- 


7 tents ; then I anſwer, 

That in this Caſe there is no Oppoſi- 
tion to the Judgment, rfeither will the 
Truth or Juſtice of the Judgment be ex- 
amined in this Court, nor any Circum- 
ſtance depending thereupon ; but the 
ſame is juſtified and approved; and 
therefore a Judgment is no Let to examine 
it in Equity, fo as all the Truth of the 
Judgment, &c. be (not) examined 
an [a 4] No 


\ 


f 
| 
| 


mon Law he: ſh 


if the Party have a Releaſe he may have | 


The Earl of Oxtord's 
No Poſſeſſion is eſtabliſhed by the King's | 


Wric after that any Judgment is fought 2 


to be Impeached ; for when the Plaintiff 
by his — ſeeking Relief at the Com- 
mon Law is-barred, then is his time to 
ſeek Relief in Chancery, when the Com- i 
mon Law. is againſt him, Doctor and 
Student, fol. 16. A Serjeant is ſworn to 
give Counſel. according to Law, that is, 
according to the Law of God, the Law of 
Reaſon, and the Law of the Land; and 
upon both, the Laws of God and Rea- 
ſon, is grounded that Rule, viz, 70 45 1 
4 one would be done unto. 1 
And therefore where one is bound in 


an Obligation to pay Money, payeth it ff 


and takes no N by the Com- 


the Money again. But when it appear- 


eth that the Plaintiff will recover at Law, 


the Serjeant may adviſe the Defendant 
to take a Sulpæna in Chanfery, notwith- | 
ſtanding his Oath. 
So 1 H. 7. 14. If he deliver an Acquit- | 
tance without Seal, or the Money is paid 
within a ſhort Time after the Day, or if 


he loſe the Acquitrance, if Judgment be 


had in any of theſe Caſes the Party may 


reſort to Equity, 22 E. 1 and 7 H. 7. 


II. 
Allo, after Judgment in choſe Caſes, | 


an 


| be compelledgro pay 


Caſe in Chancery. 
Audita Querela, which is a Latin Bill 
Equity, if the other Parties Conſci- 


ce be ſo large as to demand a double 
- tisfaction. So if the Statute be entred 
o ro by Dureſs, or Menace, though the 
. Werty be in Execution, yet he may avoid 
d Foy Dureſs of Impriſonment, 15 F. 4. 
o iz, Nat. Bre. 104. L. 5. Ed. 4. Audita 
S, erela 27. And yet it is a Judgment up- 
f WH Record, and fo of a judgment by 


Wnfeſſion, and Satisfaction acknowledg- 
W cannot be produced. 


cl. 3. Jac. in B. R. on an Audit Que- 
brought, per Opinionem Curie, If a 
gment be given upon an uſurious Con- 
, and it is part of the Agreement to 
e a Judgment, the Defendant may 
Woid ſuch Judgment by an Audit a Querela, 
W by a Scire facias, brought upon the 


me. 
so if a Judgment be had againſt an In- 


t- Nit by Covine, as if an Infant be invea- 
id ed to be Bail for one in any Court at 
if minſter, he may have an Audita Que- 
x to avoid the ſame, Trin. 7. Fac. Marke 


verſ. Turner, and 8 H. 6. 10. So if 
gment be had by Covine or Colluſi- 
againſt an Executor to defraud- the 
editors, if it be pleaded in Barr. the 


Law 


by a Letter of Attorney which is loſt; 
And in the Caſe of Harning verſ. Caſtor, 


Prine and Colluſion may be averr'd ar 


. 9 


"UG 


Bargain and Sale, being his only Aſſi 


dar?) 
uh a Judgment is obtained by Opprd 


not for any Error or DefeR in the Jud 


_ The Eurl of Oxford's 
Law by Replication, and the JudgmenY 
fruſtrated thereby, 3 H. 6. 36. Anil 
—— Every ouriawry is a Judgment, 50 

the Party may have Remedy in Conlcig 
ence againſt him that cauſed him to bl 
outlawed without juſt Cauſe. Doctor an 
Student, lib. 2. cp. GI. 21 H. 7. 7. 9 a 
ac. |: »5 7 
So if one neglect to enrol his Deed f 


rance, as in Jaques and Zumley's Caſe it 
this Court, 130. Junij 1599, and the Bal 
gainor brings an Ejectione firme again 
him, and hath Judgment, the Bargain 
may reſort to Chancery, and there be 1 
lieved if not for the Land, yet for the Mo 
ney paid. = 
And in Morgan and Parry's Caſe, Pſi 
27. Eliz. A Woman had an Eſtate in 
Houſe for her Life diſpuniſhable of Waſi 
and yet ſhe was enjoyned not to comm 
Waſt in the Houſe, contrary to the Cal 
of Lewis Boles, Lib. 11. ( Quere, If n 
becauſe of the ay waice to him in Remuil 


By all which Caſes it appeareth, T 1 


ſion, Wrong and a hard Conſcience, ti 
Chancellor will fruſtrate and ſet it afidl 


. AY oo 


ment, but for the hard Conſcience of ti 
Party; and that in ſuch Cafes the Jucp 
| 6 il 


Caſe in Chancery. 

Mo play the Chancellors ; and that theſe 

wie not within the Statute, 4 H. 4- cap. 
Which is, That after a Juagment given 

the Court of ow Sovereign Lord the Ring, 
Parties and their Heirs ſhall be in Peace, 


Judgment upon a Statute Law. 


u To which I anſwer, It has ever been 
© vic Endeavour of all Parliaments to meet 
Bach the corrupt Conſciences of Men as 
auch as might be, and to ſupply the 


efects of the Law therein, and if this 
Wauſe were exhibited to the Parliament it 
Huld ſoon be ordered and determined 
Equity; and the Lord Chancel- 
is by his Place under his Majeſty, 
ſupply that Power until it may be had, 
all Matters of Meum and Tuum, be- 
cen Party and Party; and the Lord 
ancellor doth not except to the Statute 


te, but taketh himſelf bound to obey 
War Statute according to 8 EA 4. and the 
"dgment thereupon may be Juſt, and the 
Pollege in this Caſe may have a good 


h in Force. 
It ſeemeth by the Lord Cotes Report, 
. 118. in Dr. Bonham's Caſe, That Sta- 


ie Judgment be undone by Attaint or 
1 or. | ; 
gut Secondly, It is objected, That this 


the Law, (Judgment) upon the Sta- 


nie in Law, and the judgment yet ſtand- | 


tes are not ſo ſacred as that the * 
| | 0 


11 


_— — — 


— 22333 2 — — — 
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12 


lmpoſſible to be performed, and for that 


troul Acts of Parliament, and adjudgyh 
them void; as if they are againſt Com 


41. 42. Nat. Brev. 209. Plomd. 110. 27 Hi 
6. Annuity 41. 21 Elix. Rot. 303. And 


Statutes of Parliament ought to be re 


of Law, and enlarging them, pro bono pub 


have Equity ſuppreſſed in all Caſes, where 


is had? 


The Earl of Oxtord's 


of them may not be examined. For he':aith} 
That in many Caſes the Common Lay 
bath ſuch a Prerogative as that it can con 


mon Right, or Reaſon, or Repugnant af 
be Vouches, 8 E. 3.30. 33 E. 3. C:ſavii 

l 
yet our Books are, That the Acts an 


vers d by Parliament, (only) and not of 
therwiſe, Bro. 7it. Error. 65. Cc. an 
7 H. 6. 28. 21 E 4. 46. 29 E. 3. 24. an 
upon that Reaſon the Lord Chancellor 
ſince the Device of the Action, ro by 
brought by Parſons upon the Statute q 
2 Ed. 6 have enjoyncd the ſtay thereof. 

And the Judges themſelves do play tha 
Chancellor's Parts, upon Statutes, mak 
ing Conſtruction of them according to E 
quity, varying from the Rules and ground 


| 
p $1) 


[/ 


; 
lico, againſt the Letter and Intent of th 


Makers, whereof our Books have mani 


Hundreds of Caſes, 15 H. 7. and 14 
7. 14. 42 E 3, 6. &c. Will you rhe: 


in a Judgment at Law, or upon a Statutcy f 


"Thi 


Caſe in Chancery. * 

Tue uſe of the Chancery has been in all 
onWz2es to examine Equity in all Caſes, ſa» 
Dag againſt the King's Prerogative, as 
A. 6. 27. 11 H 4. 16. and Doctor 
Wd Student, 145. 2. chap. 5. 16. then you 
Wuſt have a ſpecial Statute to except the 


il zancellor. For general Statutes do ex- 


Ind to the particular Uſages of all the 
eat Courts at Weſtminſter, eſpecially of 
Wc Chancery, and eſpecially for Matters 
Equity. ; 
n Chancery upon a Recognizance, a 
7% may be awarded, and the Prece- 
Wnts of that Court ſhall cloſe up the 
Mouths of the Judges of the Common 
», notwichſtanding the Statute of 
na Charta, chap. 29. Quod nullus liber 
0 capiatur aut Impriſonetur niſi per legale 
aicium Parium ſuorum vel per Legem 
e. And fo it was adjudged in Cle- 
nt Parſon's Caſe, 21 Eliz. in the Ex- 
ier, which you may ſee in 8. Coke 
2. and 25 Eliz., in Martin and Bye's 
le, and in 7?. Fac, in Com. Banco. High- 
Caſe, and Ailmay's Cale vouched to 
adjudged, gth Co. 29. vide Doctor and - 
hei dent 306. and every Court at Weſt- 
ere ter, ought to take notice of the Uſa- 
ute and Cuſtoms of the Reſt of the Courts: 
Veſtminſter, which are as a Law to 


- 


Ih takes notice, 2 Co. 53. 65. 503. 4+ 


E. 4. 2. \ he 


dſe Courts, and of which the Common 
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the Party may be puniſhed according 


and Precedents of the Chancery are nc 
altered by thoſe Laws. a 


of the Land, the Land hath been dil 
charged by a Decree of Equity. | 


* The Earl of Oxtord's 


The Statute of 5 Elix. of Perjury d 
recteth how Perjury ſhall be Puniſh! 
ſaving the Authority of the Star Chamber 
yet for Perjury committed in Chance 
either in an Affidavit, or an Anſwer, G. 
If ſuch Perjury appear to the Chancelle 


his Direction. 

Alſo, No Exchequer Man hath Privi 
lege againſt a Sabpæna, for Matters be 
tween Party and Party, where the King 
Intereſt comerh not in Queſtion, 20 Elia 
Cutts contra Peter Goodwin & al, and ye 
their Privilege bath feveral Statutes th; 
give ſtrength thereunto; but the U 


And if a Statute Staple be extendec 
which by the Statute is a Judgment of pm 
felf, and the Execution thereof is direct: 
by the Statute ; yet it hath been uſual i 
all Ages to moderate the hard Canſciet 
ces of the Conuzees, and if they hav 
been ſatisfied with their Coſts and Daftt:aj 
mages, after the Rate of the full Valuf 


- Thirdly, The Law of the Land ſpeakff®* 

not againſt this. | 

For by 9 Ed. 4. 15. The Chancellor fin 

in Chancery according to an abſolute an 

uncontroulable Power, and is to judgſm 
| accor 


| Caſe in Chancery. 

ording to that which is alledged and prov- 
; but the Judges of the Common Law, are 
judge according to a ſtri and ordinary (or 
nited ) Power. | 118 

As 7 H. 7. fo. 10. A had Lands extended to 
Wm in antient Demeaſn upon a Statute Mer- 
ant, B purchaſed te Lands, and had a Re- 


d 4. A brought a Sabpæna, and it was 
den, That ppt not falſifie the Recove- 
at Law, and therefore he ſhould be reſtored 
the Poſſeſſion, by the Chancery, for he had 
t any Remedy by the Common Law. 
ere Note, That notwithſtanding a double 
MdJgment, yet the Judges directed them to the 
Jancery. | | | 
And the Statute of 4 H. 4, Chap. 23. was ne- 
made nor intended to reſtrain the Power of 
> Chancery in Matters of Equity, but to re- 
ain the Chancellor and the Judges of the 
mmon Law, only in Matters meerly deter- 
nable by Law, in legal Proceedings, and not 
Equitable, and that they ſhould be conſtant 
d certain in their own Judgments, and not 


ers other Authorities; no writ of Error or 
taint Jieth when the Suit is by Subpæna, and 
W Party only ſeeks to Equity for the Equity 
his Cauſe. | n 
And therefore Judgments by Default, Con- 
lion, Cc. and not by Verdict, are not with- 
this Law, ſo as to bind the Judges in their 
al Proceedings; as 5 E. 4. 38. In Debt up- 
an Obligation againſt A. B. C. and D. Judg- 
t, by Default is had againſt A. and B. C. 
murrs, and D. pleads to Iſſue, and —_ 
x | pi- 


very by Sufferance in the Court of Antient 
2meaſn with Voucher, and entred, and ou» 


ay Faſt and Looſe, For by 37 H 6. 13. and 


16 The Earl of Oxford's 
Opinion of the Judges a ſuperſedeas was 
warded, & hoc cauſa Conſcientie, for that d 
Judgmerit was by Defaulr. 
In the next Place it is conſiderable, how 
the Statute of 27 E. 3. cap. 1. doth extend, 
check the Power of the Chancery in this Cal 
Now the proper Expoſſtion ot this Statute 
from thoſe Statutes that were the Foundatit 
thereof, and whereupon this Statute was bu 
it being not introductive of new Law; But 
clarative Antiquis Furis. 

The precedent Scatutes which do exolain 
| | Statute are 31 E. 1. made at Carl iſle, 4 Ed. 
it | c. 6. in Confirmation thereof, 25. E. 3. 

{4 and 25 E. 2. cap. x. of Proviſions of Bere ; 
theſe being in Time before 27 E. 3. 
38 E. 3. which comes after and recites 
Statute of 25 E. 3. and this Statute of 27 . 
and confirms them with Additions for furt 
Remedies, they being all link d together in'c 
Chain, which is further apparent by the } 
Citals in the Law, and by the Preamble the 
of, which doth manifeſt the Minds of the L 
makers, and do naturally explain the La 

that they do all extend to Eccleſiaſtical Juri 

ction and Conuzance, and not to Temp 

b ; and the ſame is more apparent by other 

= 977 Laws in ſeveral Kings Reigus folk 
n 
Sue for the Temporal Courts, and the 
port of their Judgments, there are only 
Statutes, viz. Weſtminſter, 2 cap. 5. and 4 Hh 
cap. 23. Which are already anſwered. * * 
Vide the Argument for the Authority ** 

Ae. tr , riſdidtion of the Court of Chancery, ar the 
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2 Juſt Publiſtd, © | 
HE Reports of Sir Peyton Ventris, Kt. la Th ar 
of the Common Pleas, The Third Baton ch tnany a 
tional References, by Serjeant Ri 
Sir Matthew Hale's Pleas of tþ e Crown, The Fifth Edition, 


with ge Hundred new Ref 3 and 1 two _ Tracts of 
c. 8. 
ere is now Printing with tbe Approbation the Judges, 
- The Reports of William Salkeld, Eſq; 185 af Law; of Ca- 
ken in the Court of King's Bench : we hp Caſes i in 
the Courts of Chancery, Common Pleas, and 0 dc the 3d 
Tear of K. Villiam III. to the roth eat of 


+. It is ſuppoſed that this Book will t 91 85 two v 
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1 ters, and J. Walthoe Junr. agil the Royal Ext io 
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AND 


[CASES 


Taken and adjudged i in the 


OURT of CHANCERY 
In che REIGN of | 


King CHARL ES II. 


1 * 


f 
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LR 


Bretton contra Bretton, 12 0 ar. 2. 


0 N EY was FT to Deviſe to 
Me younger Children, where there younger 


* 


were divers Daughters and — — 


cone Son, who was the Heir oonſtrued. 
t Law, and a fair Inheritance, and yet 
was by Bicth a; younger Child: It was 
decreed, that he was not a younger Child 
wichin che Deviſe, and ſhould not take 
by it, he being Heir at Law. . 1 


B Davs 


— XY WW & 5 7, W - WD UY 


An Injundti- 
on into the 


Exchequer. 


Lands of his to the Plaintiff Sir Samucl 


The Teſtator made his Will, and the 


Plaintiffs Executors, and died; they inven- . 
toried the 500 /. as part of the Teſlator 
Eſtate; afterwards Dormer obtained 2 
Decree againſt the Plaintiff for 500 l. up- 

en this Equity, * that 500 J. was I? 
in 


R you in Chancery. 


Davis contra Wakefield, Mich. 13 Car. . 
27 Nov. Mr. of the Rolls. 


A Bill was exhibired i in Chancery, and 
a Plea allowed to it; the Plaintiff 
declines that, and brings a new Bill in 
the Exchequer for the ſame Matter. Or- 
dered, That the Plaintiff elect in which 
Court he will proceed; if he elect in the 
Exchequer, the Bill in Chancery is dil. 
miſt; if in Chancery, an Injunction is 
awarded to ſtay his Proceedings in chef 
Exchequer, uiſi cauſa. 


Sir Samuel Jones and William Jones, Execu - 
tors to Sit William Jones, contra Brad. 
ſhaw, Eaſter Term, in Court, 13 Car. 2. 


*# -A 55 TT 


Ary Cotton bequeathed 500 J. to one 
Dormer, and made the Teſtatot 
her Executor, and died; and he ſold! 


and left 500 J. of the Purchaſe Money in 
Sir Samutl's Hands, who gave Bond toll 
the Teſtator in his own Name for it: 


4 Reports in Chancery. 
In Sir Samunel's Hands with Intereſt, and 
pon Truſt that he ſhould pay it to Dar- 


Aſſets of Sir William Fones's Eſtate : Af- 
Ferwards the Defendant Braaſbam brought 
In Action againſt the Plaintiffs on a Bond 


0 Df cheir Teſtator, and the Plaintiffs not ha» 
> Wing Aſſets in reſpect of the 500 J. upon 


SD ormer's Decree, and that Decree and 
Payment upon it not being pleadable or 
Jo be given in Evidence at Law, there- 
pon the Plaintiffs exhibit their Bill here 
Weainſt che Defendant, ſetting forth the 
Falſe t ſupra: And the Queſtion was, 
Whether che Plaintiffs ſhould have Al- 
Pwance for the payment of the 500 (. 
N gainſt the now Defendant: And it was 
Wecreed they ſhould, and that the Mat- 
Er ſhould go to an Accompr, and the 5000. 
paid to be allowed the Plaintiffs on Ac- 
Impt. And Sir Fohn Maynard ſaid, That 
4a Man ſhould (ell his Land and leave 
in Part of the Purchaſe- Money in the Pur- 
haſer's Hands, and gives or appoints 
. Nis Money to be paid to a Stranger, and 


Ml frer makes his Will, the Stranger ſhall 
n= v< the Money, and it ſhall not be Aſ- 


2 IJ 25 


er, the Court declaring that it wa#not 


Payment by 
Decree not 

pleadable at 
Law, is to be 
allowed by 
Decree, 


4 Reports in Chancery. 3 
Davie contra Beverſham, & nx. Mich. 1; 
Gr. 2. Lord Chancellor and Mr. of thei 

Rolls Pont ni hy ni fo 2250 Lf 


Enury Davie agrees for the Purchaſe 

of certain Copybold Lands which 

were ſurrendred out of Court to his Loſs: 

but before admittance dies, having other! 
Copyholds; And having made bis 

Will after the ſaid Contract, and thereby 

deviſed to the Plaintifl, who was then a 

his Death his viſible Heir, all bis Copy- 

hold, after his Death, his Wife. being! 
privement Enſient, aſter his Death is deliver. 

ed of the Plaintiff's Wife, who then be. 

Lands con- comes the Heir to the Deviſor; the Plain“ 
reacted for, tiff, taking it for granted that the Co 
3 — pybolds, ſo contracted for, did not pal® 
arcbar, by the Will, ſuffered the Heir to be ad ; 
8 mitted thereunto, and the Son of the 
Heir for 20 Years, and paid her the Reni 

for that time, and had agreed ſo to do (0 

long as he ſhould hold them: But after 

wards Differences ariſing between thi 

Heir and him about other Matters, the 

Plaintiff exhibited his Bill (inter alia) tif 

have theſe Copy holds decreed to him 

and upon the Hearing, it was declared by 

the Court, That it was clear the ſaid Co 

pyholds, ſo agreed for, did paſs by tha 

Will to the Plaintiff, for chat the ** 

| C C 


Reports in'Chancery. 


Paſer had by the Contract only an E- 
Pity to recover the Land, and the Ven- Vendor after 
r ſtood truſted for the Purchaſer, and as —— lor 
I& ſhould appoint, till a Conveyance exe- fands Tru- 
| ; ted: And the Caſe of the Lady Fohamb ſtee for Ven- 
5, was cited, where it was ruled, that dee. 
Ae upon Articles for a Purchaſe, the Pur- 
Ich p aſer dieth and deviſerh the Lands be- 
Are the Conveyance executed, the Lands 
het p paſs in Equity; but in the principal Caſe, 
ie almuch as the Plaintiff had admitted 
e Title to be in the Plaintiff, and paid 
Er Rent, and agreed fo to do; the Court 
P) Mould not decree, but declared, If the 
Waintiff had come in time, it was pro- 
er. r to decree. 


5 


x 


Hall contra Higham, Hill. 14 Car. 2. 


HE Plaintift's Bill is to be relie- Cogs given 
: ved againſt the Penalty of a Bond; in gen+ral, 
it is ordered he ſhall pay Intereſt debe Cots 
d Coſts, which will extend unto the 33 _- 
ö Pefſendant's Coſts at Law, as well as in 6 
er hancery. Vide Report, Trin. 1663. N 
01m after Trin. 14 Car. 2. Lord Chan- 
cellor. Upon a Demurrer. 


HE Bill was barely for diſcover , 


N ' of a Deed, the Defendant demurr' 
Sr that the Plaintiff had not made O. 
0 l B 3 15 


4 


4. Reports in Chancery. 


according to the Courſe of the Court, 4 
that he had not the Deed. Serjeant 60% 1 
for the Plaintiff inſiſted, That the Oath 
was not required by the Courſe of the 4 
Where it be» Court in this Caſe; and he took thi 
hoveth the difference, That when the Bill alledgeti 
b Ha the want of a Deed, and ſeeketh to ba 
of the want relie ved upon the Matter of that Deed by: 4 
of a Deed, a Decree, there ſuch Oath is neceſſary 
and where but where the Bill ſeeks no Decree, bu | 
ns barely to have the Defendant diſcovel# 
whether he hath ſuch Deed or no, or u 
have the Deed produced at a Trial, it 
this Caſe, the Plaintiff ought not to be pul 
to his Oath; for it is not to be preſumed 
the Plaintiff would exhibit a Bill in «ft 
ther of the latter Caſes, if he had ti 
Deed. Note, This difference was well ay 
proved by the Lord Chancellor, an 
thereupon the Demurrer over-ruled. | 


Lady Daeres contra Chute and Houghtal 
Paſ. t 5. Car. 2. Lord em: Þ 
ſter of the Rolls. 


1 
Ti! HE Plaintiff being a Widow, ſal 
fed of a Jointure of 700 /. | 

num, and Chate, the Defendant's Fathe 
— ſuit to marry her, and ſhe conſenl 
ing, he before Marriage agreed with h 
by Deed in Writing, That it ſhould Fh 
lawful for her, or ſuch as the ſhould aj 
poll 


p ; 


Reports in Chancery. 


pint during the Coverture, to receive 
ad diſpoſe of the Rents of her Jointure 
dhe pleaſed. This Deed was put into 
/0u7hton's Hands, he being formerly the 
Plaintiff's Agent: Then the Plaintiff and 


ich Truſtees of hers to ſettle her a Join- 


ihre; and they lived together ten Years, 
ar) Nuring all which Time, Houghton received 
bude Rents of the ſaid Jointure of 700 l. a 
ove car, and conſtantly with the Approba- 


Won of the Plaintiff, accompred for and 
aid the ſame to Mr. Chute her Husband ; 
nd the Plaintiff in all that Time never 
yppointed Houghton to receive the Rents 
Wc her, nor ever claimed any benefit by 

e Agreement left in Honghton's Hands: 
ut at the ten Years end Me. Chute dying, 
having made the Defendant, his Son, his 
recutor, the Plaintiff exhibited het Bill 
have an 1 from Houghton, and 
Wharged 1000 /. to be reſting in his Hands, 
Waaccompted for, that was received in 
t. Chute her Husband's Life-time, and 
he made Title to the ſame by the ſaid 
\greement before Marriage, made by 
r. Chute with herſelf. And upon hear- 


the 


ng, the Cauſe inter Earl of Suffolk and 
ſenPreenvill being cited, and urged in the 
1 "WMcgument of the Defendant's Counſel, 
dhe Court declared, The aforefaid Agree- 


| 


001 


ent before Marriage was immediately 
1 ex- 


\ 


r. Chute married, he having firſt agreed 


8 Reports in Chancery. | 
Marriagede--extinguiſh'd by the Marriage, and that 
Agreement the Flaintiff could nor be relieved there. 
made by Ba upon; . but ordered Houghton to accompt 
ron with before a Maſter, for what he had receiy d 


Feme before. after Mr. Chute's Death. 


Sir Edward Heath contra Henley and Whit i 
wick, 21 May, 15 Car. 2. upon a Plea, 
Lord Chancellor and Juſtice Wyndham, 


L 
| 
4 
t 


/. TU. A. HE Plaintiff was Son and Executot 
. 2% of the late Chief Juſtice, who 
| was made Chief Juſtice. at Oxon, during 
the difference between the King and the 
| Parliament, but never ſat as Chief Ju-$ 
ſtice in Meſtminſter hall. And the Bill was 
to have an Accompt of Money received 
by the Defendants, being Prothonotaries 
| of the King's-Bench; which all declared 
| to belong to the ſaid Chief Juſtice, and 
what Moneys they by their Office ought 
9 receive for the Chief juſtice by an im- 
ved npon an Plied Truſt, Vinute Officii, The Deſen 
implied dant pleaded the Statute of Limitations, 
Troſt, not 21 Jac. And upon the arguing thereof, 
* = it was inſiſted by the Plaintiff's Counſel 
Limitations. That this Truſt was not within the aid 
Statute. And it was anſwered on the 
other ſide, That a Guardian was within"; 
the Statute, and he was a Truſtee; but 
were ordered to anſwer. - 


8 | Robert 


hat : TV 100 7651 "dy + 11 1 y 
re · ¶erts contra Wilks, & al. Paſ. 15 Car 2. 
npt Lord Chancellor. 
V'd 9 , * * . = 7 


HE Plaintiff exhibited his Bill, to 
which the Defendant put in an in- | 
fficient . Anſwer , and fo delayed the Injunction 
laintiff, and then exhibited a Bill in the into the Ex- 
xchequer, in the Nature of a craſs: Suit, chequer. 

nd potted on that Cauſe there: Where» 

bre the Plaintiff here moved for an In- 


tot 

ho unction to ſtay Proceedings on the Bill 
ing the Exche quer. A OOF 
the | 01 2915 
Ju- ir George Benion contra Stone, 23 May, 15 
va Car. 2. Lord Chancellor, Lord Chief 
ed Baron Hale, and Juſtice Wyndham. + 

ies = (44831 5.24 DOLL 
ted A Houſe being purchaſed by Deed, in- 
nd toll'd in Chancery, and 2000 J. 


aid by Sir George Benion;; in the Name 
f his Son, then an Infant of 5 Years old; 
Fir George's Eſtate being all expos'd to 
ale by the Parliament for Delinquency, 

his Houſe was ſold as part of it by the 
Wruſtees for Sale of Delinquents Estates 
o one who ſold it to Stone. Stene aftee - 
ards gave 500 J. to Sir Ganges $005 be. d. 
ng then of Age, and Sir George's Wife, r Tru 
o convey the Houſe to him, which they whetber it 5 
lid for that Conſideration; and firſt made ſhall affect a 
Math before a Magiſtrate, that they were Furchaſer. 

| | nor 


id! 


x0 Reports tn Chancery, 1 
not Tru ſtees for Sir George. Sir George ex · 
hibits his Bill to be relieved againgi 
: Stone, and ſuggeſts a Truſt in his Son andi 
[ Wife for him: And it was then inſiſted 
that in reſpect of the Infancy of the Son, | |! 
| the Purchaſe made, and the Fathers 
payment of the Purchaſe Money, and the 
| Sale of the Houſe for Delinquency as Sit 
George's, it ſhould be preſumed a Truſt 
; for the Father, My Lord Chancellor 
inelined to · decree it on this Point; but 
Sir George's Counſel offering Stone the 
500 l. again, Time was given to the Par. 
| ries to conſider thereof; and if they did i 
f not agree, the Court declared they would 
| adviſe with ſome Judges, and delive: 8 
| their Opinion ; ; for Hale and Wyndhan'®@ 
declared it a Truſt, for which Sir Georgi 
was relievable; but Stone accepting thei 
offer of 500 J. it was Exceed, * ſnhould 
convey on payment of m} - ) 


Geaſcall contra Walker & Wall, 11 2 51 


Cor. 2. v 
1 ME Bill was to be reliev'd again. 
2 = ſeveral Judgments in Debt fron [ | 


examined in Sir John Godſcall, an Infant; and by a Pra 
Chancery, Ctice between the Defendants, Walker any” 
being gc: Goulaſmith, and Wall the Attorney, and" 


— gp 3 the Infant's Guardian, and drew into exa in 


to Age, mination the reality of the Debt, for K G 
t 


Reports in Chancery. 


e Judgments were, and how the ſame 
ole; and decreed, That it be referred 


ad o a Maſter, to examine the real Conſi- 
d, Neration in Money or Wares, for which 


4 Power to leaſe for ten Years, and more Years 


he faid Judgments were had; and there- 
pon the Court declared further Order 
he mould be taken. 


ey contra Bowen, 26 June, 15 Car. 2. 
. Lord Chancellor. 

; Vic. &. bf pert) A e. 23. 

0D Eſolved, that where a Perſon hath 4 ,.c. 


for 


i e leaſerh for twenty Years, that the than the Lef- 


Ceaſe ſhall be good for ten Years in Equi- obi 
y. and ſaid to be ſo ſettled ſeveral Times fur 10 — 
In chis Court. | as be had 
= | Power. 
Fer contra Thackwell, 31 Of. 15 Car. 2. 
; Lord Chancellor. 
Et #+ Zia Zn & 2+ 

"HE Plaintiff was Leſſee of divers 

Lands, whereupon one entire Rent 
vas reſerved : Afterwards the Inhabitants The Appor- 

of the Town, where part of the Lands tionment of 


ay, claim Right of Common in part of Rent in E- 


- 


on the Lands ſo let; and upon Trial of their uit). where 


it cannot be 


Night, are found to have Right of Com- at Law. 
mon there. Now this Defendant imagin- 
Ning a Right of Common recovered, was 


x4 00t an Eviction of the Land in Law, be- 


cauſe the Soil was not recovered ; * 
A . 0 


12 Reports in Chancery. 
ſo no Apportionment of this Rent could 
be at Law; and therefore this Bill was 
to have the Rent apportioned in Equity: 
And Serjeant Maynard inſiſted, bn ſuch 
Apportionment had frequently been here 
decreed. But in this Caſe it appeared, 
that notwithſtanding the Right of Com-. 
mon, the Lands were worth the Rent re- 
ſerved and better; and therefore . the 
Court would not Decree, but the Bill was 


RR TT: 

Wollftencrefi contra Long, 6 Nov. 15 Car. 2. b 

. th Lord Chancellor. 1 
Debis an © Ebtor upon Bonds and ſimple Con- | 
Bonds and tract makes a Conveyance of 


_— * Lands upon Truſt, to fell for payment off 
Legacies be- his Debts, It was declared to be thelf 
ing charged conſtant Practice, and ſo ruled and de- 
on Lands, io creed here, That all the Debts ſhould be 
— paid in proportion: And that if the Land 
— were not ſufficient to pay, all the Credi- 
tors ſhould loſe in proportion; and fo} 
it is where Lands are given to pay Debt 

and Lepacies,they ſhall be paid in equal 
proportion, becauſe the Land is mad 

liable ro one as well as the other by they 

Debtor himſelf; but otherwiſe it is in! 

Caſe of Debts on Judgment, that in theit} 


own Nature charge the Lands. 


Bak 


d Reports in Chancery. 


Baker contra Beamont, eodem die. 


J. & 
* HE Defendant being brought into 
4.0 Court by Habeas Corpus directed 


me Marſhal of the Marſbalſes, the 
aintiff informed, That the Defendant 


reach of a Decree of this Court, by which 
was to vacate a Judgment which he 
ad againſt the Plaintiff, and turned him- 
li over to the King's-Bench by an habeas 
pus in a feigned Action ſer up by him- 
lf; and thereby getting Liberty to go 
road, had taken the Plaintiff in Exe- 
tion upon the ſaid Judgment, and clapt 
Im in Oxon, Gaol: And the Defendant 
ou refuſing to diſcharge the ſaid Execu- 
Jon, Ordered, That the Defendant ſtand 
Wmmitced to the Fleet, and be confined 


| ” d his Chamber; and an habeas Corpus was 
i ranted ro the Plaintiff, whereby to re- 


ove him, which the Court declared 
ould be made of as long continuance 
it could. =] 


ommus, Lord Chancellor, Maſter of 
g . the Rolls. Ix PA 
HE Bill was to have a Decree for 
an Incloſure upon an Agreement: 
t appearing by the Agreement, that there 
ere by the Agreement to be 18 Allot- 
1 1 ments, 


ak 


as formerly committed to the Fleet for 


13 


Habeæ Cor put. 


14 


Parties either to the Agreement or Suit 


ers, ſome of the 15 were to have 2 Shares 


reaſon of Vicinage : But nothing of rhi_ 


Reports in Chancery. 


ments, and but 15 Parties to the Suit 
And fo was objected by the Defendant 
That all the Parties to the Agrecmen 
were not Parties to the Suit; and all 
that other Perſons claimed Common il 
the Ground to be incloſed, that were nu 


and that ſo to decree that Agreement 
would be to do a manifeſt Wrong, anal 
be occaſion of Suits and Troubles. 

Whereunto it was anſwered by th 
Plaintiff, That tho' there were 18 Shay 


ſo as they made up the 18, and tha 
there was another had Common, but bY 


alledged by the Plaintift appeared. 
Decreed nevertheleſs, That the Agret% 
ment for the Incloſure ſhould be performed 
and a Commiſſion then was awarded tole%y 
out each Perſon's Lot; and the Court ſaidy 
That if there were any that were no 
Parties to the Agreement on Decree tha 
had Intereſt, he could not be bound 
and ſo as no prejudice: And however tha 
it ſhould not be in the Power of one of 
two wilful Perſons to oppoſe a public 
Good. | S&. |] 


— 
5 


Wa 
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rd contra Lake, 12 May, 16 Car. 2. 
ona Demurrer, Lord Chancellor and 
: udge Brown. 


HE Demurrer was to a Spe na, in 
2 the Nature of a Scire fac; and it | 

Ws, becauſe he that brought the Subpexa Demurrerta 
not thereby alledge himſelf ro be Heir — 
Executor to him in the Decree. Re- ei fac. 
reed, That there never was a Demurrer of 
Ws Nature before; and the Subpena was 
Record, nor any where filed, and ſo 
co be demurred to, but the Cauſe to 
IS ſhewn at the Return of the Writ upon 
Order: And the Order mentioned 

h chat brought the Writ to be both 

ir and Exeeutor; and this Demurrer was 
ceived very ridiculous and over- ruled. 


%%% contra Eye, 23 May, 16 Car. 2. 
1 Lord Chancellor. 


TPON a Motion, the Queſtion 
| was, Whether on a Bill of Review, 
'Wcreby Money was decreed back from 

. WF Defendant to the Plaintiff, which the 
| fendant had formerly gotten from the 
- Wintiff by a former Decree , the Plaintiff 
duld pay Damages for that Money : 
d this having been formerly moved, 
rections were given to ſearch for _ 

ents, 


Reports in Chancery. 7 
dents, whether Damages had been give 
on a Bill of Review, and no Precedenifi 
were now produced: And it was confi 
dently affirmed, there was no Precede: 
of any Damages or Colts given on a Bil 
of Review ; and compared it to a Judg 
ment in a Writ of Error, where the Jude 
ment is, That the Party ſhall recoyg 
' quicquid amiſit per judicium pred. but of 

X | A or Coſts. And in this Caſe 8 
was ruled there ſhould be none. 4 
Betton contra Anne 17 Fuly, 16 Car. 
Lord Chancellor; Maſter of the Roll 


A Leſſee of the Crown made an Ui 
41 der- Leaſe at a Rent during the Ui 
ſurpgtion: The State avoided the fi 
Leiſee's Eſtate, and expoſed the Crowii 
Intereſt to Sale. The Under-Leſſee aj 
plies to the Leſſor for Protection: 
bids him ſhift for himſelf. The Undq 
Leſſee pays his Rent to the Purchaſer ii 
the State for ſome time: And after the Ug 
der-Leſſee purchaſed his Tenement fro 
him that purchaſed from the State. Up 
the King's Reſtoration, the firſt Lelk 
brings Debt againſt his Under-Leſſee 
the Arrears of Rent from the Time 
diſcontinued payment to him; and 
Judgment by default. . And now to 


relieved againſt the Judgment, wh 
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as by the Bill alledged to be by Sur- 
Wrize, tho' no Surprize ap 2 

nder · Leſſee brought his Bill in Equity, 
o' no Surprize was apprehended in ob- 
dining the Judgment. And decreed, that 
Wc Judgment be vacated, for that the Rent 
as dilcharged by the Act of Oblivion, 
which the Lord Chancellor ſaid a 
ourt of Equity was as proper an Inter- 
reter as the Judges at Law. * 


Juſtice Tyrrel on 4 Plea and Demurrer. 


HE Bill was after a Verdict in an 
Action of the Caſe ; And the Equity 
as, That the Defendant had Writ a Letter Plea and 
Which the Plaintiff would not produce at Demurert. 
fu he Trial, which would have diſcharged 
w he Action, and fer forth the Subſtance of 
, and that the Matter lay only in the 
efendant's Cognizance, and ſo ought to 
ade e anſwered; and that the Plaintiff's Wit- 
r Peſſes were beyond the Seas, 4c. The 
UF !ca was of the Verdict, and that the Ef- 
ſra ect of the Letter was given in Evidence 
Jodi the Trial, and the Demurrer was for 
eli ant of Equity. On Debate whereof 
ewas inſilted, That there was not any 
e ecedent of a Bill in the like Caſe after 
Verdict, but before Verdict it might be 
o rroper, ſor a Diſco very. | 
Peyton contra Humphreys was cited for 
he Plaintiff ; bur anſwered, That that was 
bi 2 


3 2 
— 


| Bill after a Matter diſcovered after the Trial; bu 


* 
— — > - = * — 
—_ — are redone CE 


— 7 


3 <4 ..v 2 — - 5 — £ 
Eats 2 2 — 
OY wi S424 r e 
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— N no ſuch Matter was here. And as to th 
the Caſe on Allegation of the Plaintiff's Witneſſes bei 
ſuggeſtion ing beyond the Seas, that the Plaintiff 
of a matter could not have them at the Trial; it wa 
— anſwered, That upon an Affidavit ay 
ledge, which that at Law, the Court would have (tail 
the Plaiatiff the Trial, and this Cale Was referred TY 
could nor Precedents. | 4 


_ at the | » 

Proud contra Combes, x 5 Nov. Car. 2. 

Accomptſta- HE principal Caſe was now hear 
ted under | at the Rolls: The Original Bill wa 


3 to be relieved againſt an Accompt ſtately 

ale, between the Mortgagor and the Heil 

of the Mortgagee, under Hand and Scal 

upon ſuggeſtion that it was agreed upon 

ſealing, that if there were any miſtake 

in the Accompt, the ſame ſhould be rc 

viewed and rectified; the Defendant de 

nied the Agreement, and pleaded th 
Accompt ſtated, and three Meetings iu 

order to it; and the ſame. peruſed firſt by: 

the Plaintifi and a Friend on his behalf 

and. then fully conſented to and ſealed! 

Iſue was taken on this Plea, and thi 

Plea proved; yet it appeared to th 

Court by the quantum of the Sum thailc 

the Accompt was made up of Intereſſſſig 

upon Intereſt, and the Court taking ch | 

Agreement to be proved (howbeit it was 


not) 
4.0 
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but xt) decreed the Accompt ſtated to be ſer | 
the ide, and the Parties to go to an Ac- 
) 0 A dmpt ab Origine. 
ng 


W Oblerye the reaſon why the Review 
got lye was, becauſe as the Decree 
s drawn up, there was no Error in 


gue contra Hayne, & al”. 29 April 
17 Car. 2. Lord Chancellor. 


2. 
Hbading che Suit after Replication and A Reledſe 

care Iſſue joined, the Defeadant got a ee 9 

Walggeleaſe, and at the hearing of it brought nt be — 

Ate NwWicneſs into Court viva voce to Prove at hearing, 

Ji: It was inſiſted by the Plaintiff chat but is tobe 

cal is Releaſe could not now be read be- 93 

PolWule the teallity of it cauld not be tri- 

abe. for it might be fraudulent or by ſur- 

; I'99Fize. Then the Court offered a Trial at 

defy upon any ſuch iſſue. In anſwer to 

the Wat it was (aid, That an Iſſue ought 0 

s u firſt joined in this Court upon the Point 

bi be tried, before the Court could di- 

dalle a Trial; After a ſerious conſideration 


this Point at Bench and Barr, it was 
dered, The principal Cauſe ſhould ſtay, 
a ew Bill to be exhibited againſt 
e Releaſe, whergupon the Reality of it 
re\ohe be examined and both Cauſes to 
heard together. | | 25 

; .C 2 Paoale 


17 
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Poole contra Pipe, 1666. Lord Chance 
| lor Hydl. 18 Car + = 


An ancient HE Plaintiff had Land deſcendet 
Award per- to him from his Brother who had 
_ dy bought it; but the Defendant brought a 
ney Ejectment upon a Leaſe for 500 Year 
and an Award being made concerning the 
Title under which the Plaintiff claimed 
and the Party that had the Leaſe ha 
not performed, but kept the Leaſe, an 
it came to the Defendant; and the Bill i 
to hold the Land. And decreed, If it hat 
been enjoyed under the Award, 14 Fac. ani 


a perperual Injunction againſt the Leaſe. 


Deta & al. contra Dickinſon 19 Car. te 


Lord Chancellor Hyd. = £ 
A Decree A 
ordered to 
be new en- 


rolled. roll'd. 


Docket and Inrollment of a Decre 
loſt, and ordered to be new I 


A Deviſe of Oren contra White & al. 6 Nov. 166 of 
Mortgages 2 Juſtice Moreton in Court. ö I 
bo he Ex 4 

mandy HE Bill was preferred b 

— — | + $ Mortgagor againſt the Heir of t 


on them Mortgagee and his Executors, to who 
Hem the the Mortgagee had deviſed all his Mort 
Heirs, tho Bages, that he might pay his Money ant 


forieited ia 
Fee. 2 hay 
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ave a Reconveyance ; and the Defen- 
ants interpleaded to whom he ſhould 
ay his Money. and decreed, That the 
ecutors Deviſees ſhould have the 
hole Money; and the Heir decreed to 
din in this Reconveyance, notwithſtand- 
g his Counſel inſiſted that they might 
ave a proportion of Money, it not being 
eviſed to the Executors and their Heirs 
Wc ever: But yet he was decreed to te- 
Dnvey. 


10 Nov, 1 766. Lord Keeper Bridgeman. | 


P ON a Motion for an Injunction, Injunction 
for want of an Anſwer, upon Af. 78% a _ 
davit of a Subpena ſerved upon Mr. Man oon 
tray a Parliament-Man, after delibe- Affdavit of 
are conſideration upon the ſaid Caſe, did 2 Sie 
rant an Injunction, but did order them lerved, 
ot to enter an Attachment againſt 
em. 
But denyed to grant an Injunction No Injuncti- 
or quieting Poſſeſſion of an Office, tho p bn 
fhdavit was made of three Years quiet an Omce. 
oſleſſion, before the Bill exhibited. | 
If an Infant ſuffer a Decree againſt Decree by 
im by Conſent, he may at any Time cane of 
verſe it for that Error of his being an ay Time 
thinfant; otherwiſe if he be Defendant, by reverſible, 
on Adverſary Bill, and a Decree pro- otberwiſe if 
on oun cem. 8 e 
an C 3 Wynd. 


a7 
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| n 9 
Wyndham contra Wyndham, Lord Keep 
Bridgerah, and Juſtice 7wiſdew. WA 


A Decree Rdered, that a Decree for a Lea 
—— and other perſonal Eſtate by co 
"al Etae, fent ſball bind Purchaſers for valuab 
binds a Pur- conſideration, otherwiſe (ſaid the Le 
chaler for Keeper) you will, like Gun-Powds 
ante blow up the whole Court of Chancery 
A Truſtee hath been examined as 
Witneſs. Anthony Keck. 


Moyſer contra Peacock Hill? 1667. 
ſter of the Rolls. 


| e 
Bill for 35. Bill was to have ro Groats a Le.. 
AN and the Arrcarages to be paid (ſe! 
num dilamiſt. < | 


a pretended Rent, ifluing out of Deſe 
dants Houſes, but diſmiſſed at rhe 
ing for want of Equity. 
Bill diſmiſt. Vet the Maſter of the Rolls ſaid a 
and yet the allowed the Plaintiff ro uſe the Depe 
1 tions in this Cauſe at a Trial ar Law, 
2 Tria. Caſe of the Death of the Wieneſſas, t 
| the Bill did not pray to perpetuate i 
Teſtimony. UL OE 7Þ 
No Decree An Original Bilk or Bill of Revive 
pro Confeſſo if the Defendant hath not appeared, | 
ml Pear. ftands out all Proceſs of contenipt to 
8 Serjeant at Arms returned, no Deo 
can be had againſt him; or the Bill t. 


Reports tn Chancery. 23 
n pro Confeſſo, unleſs he had appeared 
nd ſteod in contempt: for want of an 
\nſwer. | 
No Proceſs of Contempt is to be ta- Nocontempt 
eilen out againſt a Defendant for diſobe- t an Order, 
Wicnce of an Order, unleſs he be ſerved r 
ith a Writ of Execution of that Order, . 


nder the Seal of the Court. 8 


Baker contra Nallet, 15 Jan. 19 q. 2. 
Lord Bridgeman. 


HE Plaintiſſ's Bill is-to diſcover the 
Deſendant's Title to Lands of her 

ather g. and what they paid to buy in Mortgagot 

ever al [ncumbrances chargeable thereon, muſt pay 

and to have a Reconveyance on payment _ — 

of ſo much as they paid for the (ame. — 

he Defendant demurred, for that he not what Aſ- 

dught not to take leſs than was due on 68ne< paid 

e Incumbrances, and therefore demands them. 

udgment ; whether ſhall anſwer what 

he paid and allowed, becauſe the firſt 

Mortgagees were no Parties. 


8 4 Savage 


24 


An Infanr 
not to be 
concluded 
hy a ſlip in 
Counſel miſ- 
pleading. 


2 Leaſe of 21 Years of Parcel thereof, 
the Plaintiff replied generally; and at 


ther, ſold Land to the Defendant's 
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Savage pet Guardian. contra Whitebreas, | 
20 Car. 2. 


IR Thomas S. vage, the Plaintiff's Fa- 


Anceſtors, and covenanted that they 
were free of Incumbrances, and gave a 
collateral Security by other Lands alſo, 
and the Purchaſor having entered on 
the Security for ee , the 
Bill was to have the collateral Security 
reconveyed; whereto the Defendants hav- 
ing ſer forth divers Incumbrances on 
the purchaſed Lands, and (inter alia) 


the hearing a Reconveyance was decreed 
on ſatisfaction of the dampnifications, 
and upon the Report the Plaintiffs ex- 
cepted againſt the Leaſe, that it was no 
Incumbrance, becauſe they had proved the 
Purchaſor had notice of it at the Time of 
the Purchaſe ; whereto - the Deſendants 
inſiſted that the notice was not in Iſſue 
in the Cale: Yer Lord Keeper Bridgeman 
would not conclude the Infant by a ſlip Wc 


of her Counſel in not putting it in Iſſue Ile. 


upon the Replication, but ordered a Tri- Ne 

al whether the Purchaſor agreed to take 

the Lands charged with that Leaſe, | 
Hil 


Reports in C hancery: 


4, Hill 20 & 21. Car. 2. 


HE Bill is to be relieved againſt 
an Action brought by the Defen- 
nt againſt the Plaintiff as Executor, 


"As | 
t's 

cy 
1 


ſo, 


rade between the Teſtator and him; 
d charges that the Defendant was in 
e Teſtator's Debt. and prays a diſco- 
he Wry of the Truth: The Defendant plead- 


r Money due ro the Defendant upon a 


25 


ty WW char the differences being referred 4 Bill or- 


v-$ Arbitrators by the Teſtator and dered to be 
on Wm, he gave the Teſtator an Accompt be taken as 
) Hhereon reſted due 1640. 175. 24. and * 
end being made, he had ſued the on an Action 


Amitted before a Trial, and not after 


e Plaintiff on a Petition got an Order, 
at the Bill ſhall be taken as filed be- 
re the Trial and the Plea be ſet aſide; 
t that the Defendant may plead, an- 
er or demur de novo, The Defendant 
leaded the ſaid Matter again, and that 
e had no notice of the Bill, nor was 
rved with a Proceſs till after the Verdict; 
or that the Bill was filed before the Ver- 
ict, yet muſt anſwer. 


Pitt 


aintift, the Executor, and obtained a of Debt on 
erdict for 100 l. Damages beſides Coſts, Moonee, 
d ſays he is adviſed ſuch Bill is to be age. 


A Plea of a 


Verdict, and only Damages recovercd, yerdict for 


hd that Judgment is ſince entered: But Damages. 
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Pitt contra Scarlet, Lin. 20. Car. 2. 


Obligee may HE Plaintiff brought a Bill to 
ſue in Chan- relieved as Obligee in a Bond 


cery to diſ- apainſt the Defendant as Executor of thi 
cover Aﬀers, Obligors, and to diſcover Aſſets for pay 


before a Ple- 


ne Admini- ment; the Defendant demurrs for tha 


— plead- the Plaintiff had brought no Action: 


Law againſt him, whereto the Defen 


dant had * 780 Plene Aaminiſtrevis, 
Pre eh, £27 4. 7, > Plies 6. 


4 contra Santy, Mich. 20, Car. 2. ( 


rin. 21. Car. 2. 


Hat the plaintiff was indebted uni 
the Defendant, and one Brom 


| was indebted to the Plaintiff: Bron 


gave a Judgment to the Defendant 5 
the Debt, and the Plaintiff gave Bond ti 
pay it if Browne did not; — to have u| 
the Bond upon a Promiſe of the Defen 
dant's, that 15 the Plaintiff would at hi 
charpe extend Browne's Land, he wou 


deliver up the Band, was the Bill; th 
Defendant denied the Promile, but u 
on a Verdict that he did make och 


miſe and Proof of the extent, the Bon 


was decreed to be delivered upon | 
Browne failed in his Verdict. 


© | D 


Dye tr ChE: 27 


Devering contra Cooper, 13 ani 
| 20 Car. hol 


N Enrollment of a Decree i in 10 Cm: A Cauſe 
. being loſt, the Counſel after beard after 
long Time ordered t to de reheard. 32 earnihe 


jarollaent 
being loſt. 
Labyne contra Alley, 22 Feb. 20 Car, 2. 


Deeree made and ordered, that if A Deeree-or- 
the Defendant died before Eaſter, — 
2et chat che Plaintiff may afrerwards en- a Party died 


roll it. RY before Eaſter. 


Hilliard eontra Leiceſter, Trin. 21 Car. 2. 
Baron 7; urner. 


HE Plaintiff's Wife being the Tenant for 

Daughter of one Conſtable and his Life mall 

WJ Herr, the married the Defendant's Father 797 hase 

cn who is dead, and the Land being deſcen > 

Jed to her, the and the Paint brought Account a 

JW a Bill, and alledged that rhe Deſendant nn 
Leiceſter claimed ſome Eſtate in Reverſi- cd. 

on after her Death, and had Jevied a 

Fine to the other -Perſbns who had 

brought à Quid Juris Clemat againſt her, 

and therefore prayed a Diſcovery of what 

Settlements were made, that he might 

know whether to an Eftare in = | 

or for Life to the 2e, Juris dama, and 

to 
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to what Uſes and to what conſiderations® 
the Fine was levied: The Defendant de- 


murred for that the Defendant had not 


ſufficient Title, whereby the Court could 
make a Decree as touching the Fine. 


Pell contra Smith, Mich. 21 Car. 2. at the! 
| Rolls. 


A Parolf | X HE Bill is, that the Plaintiff agreed FT 
Agreement with the Defendant, for the Pur: 


204.'n chaſe of a Houſe for 2900. to be paid, 
— and paid 205. in Hand and tendred the 


reſt at the Day. And relieved. 


Bluck contra Gore, Paſ. 21. Car. 2. 
A Purcbaſor 


| ge Plaintiff alledges by the Bill that 
0 8 To 1 MW. and A. M. by good and ſuſ 
Adſur- n ficient Conveyance and Aſſurance in the! 
and Con- Law, had granted to him and his Heirs} 


veyance, their third Parts of the Premiſſes in quel-| 
good with- 
out ſetting 
forth what. 


* 


fendant who was in Poſſeſſion by Mort-| 
gagee from an Anceſtor : The Defendant 
demurred for that the Plaintiff ſer not 
forth what kind of Conveyance or Aſſu- 
rances were made to him, or when exc- 
cuted, ſo as the Court might judge whe- 
ther the Plaintiff had any Title; and 
therefore demanded Judgment and whe- 
ther he ſhould be called to any Accomp 
* or 


tion, and prays Relief againſt the De- . 
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r any profits, it appearing the Plaintiff 
as TE Poſſeſſion : And over-ruled. 


yne contra Matthew, Mich, 2 1 Car. 2. at 
the Rolls, No. 24. 1669. 


H E Plaintiff ſeized of three fourth A Diviſion 
Parts of the Farm of Southbark made of Te- 


eden, Devon and Counteſs of Bath, ſeiz- ift or loi 
ur. d of the other Fourths, and ſhe lets her tenants 
id, arts to the Defendant for Lives or Years 


Weterminable on Lives, and he took the 

rrofirs of all. A diviſion is decreed to be 

ade by Commiſſioners during the De- 
2ndant's Term and Title. 


nat | Norcliff contra Worſely, Mich. 21 Car. 2. 

» at the Rolls, 23 006. 1669. 

the 

ir Ao. Worſley the Great · Grandſather 
el · 21 Fac. by Articles covenanted 
pon the Marriage of Tho. his Son the 
rt · 


randfather, to ſettle Lands upon Tho. 
he Grandfather in Tail, and Tho. the 
tandfather dying before the Great- 


*Worandfather, leaving Iſſue 7 ho. the Father, 
Kc-Wecfore eny Settlement made, Tho. the Fa- 
a her and his Mother, who was to have 
n 


part of the Lands for her Jointure, exhi- 
ited a Bill againſt 7 ho. the Great-Grand- 
ather to have ſuch Settlement, aud it 
as decreed, 20 Octo. 15 C. 1. 8 
7 ho. 
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to the Plaintiff he claimed the — 140 
- 44. and 13 Juh 21 C. 1. obtained a 
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Tho. the Great-Granfather having co [ 
veyed away the Land, another Bill wg 
brought againſt him and Fohn his ſeco 
Son by Tho. the Father, and a Decr 
made the 18 Feb. x651. that the Co 
veyance ſhould be made according to th 
Covenant; and that they ſhould accomj 
for the Profits to him, which were af: 
ſettled at 2304 l. 1 

That Tho. the aa having 
Tho. the Son, afterwards An: hr 
the Plaintiff's Wife, and Tho. the Fathe 
having Poſſeſſion without a Conveyan 
and "Gring left the faid Penelope his rhe 
Wife Executrix ; and ſhe being marrie 


7 


ſs 


queſtration againſt the Defendant to N 
queſter his Lands for the ſame, and ha 
ſeqneſtred the {aid intailed Lands, whic 
belonged to Thomas the Son, an Infant, 
Ifue in Tail, as the Eſtate of Jaun, ani 
diſturbed the Tenants, whereas th 
Plaintiff ought to have recourſe ro * 
peculiar Eſtate ; Tho. the Son moved: 
ayed the Order far Sequeſtration migh 
diſcharged, whereupon. the Cou 
clared the mean Profits was a perlon! 
Duty upon the Grear-Grandfather, an 
John ought to be ſatisfied by them, and 
not out = the Lands — f Orderc 
unleſs Cauſt,. and .upen ſhowing Caui pl 
| | 8 
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ered that the Sequeſtration extend not 
W any of the Land decreed per Lord 
per Bridgeman. 


ville contra Jennings, Mich. 21 Car. 
Juſtice Rainsford. 


HE Bill was to be relieved againſt 


dant ; for that, the Defendant told the 
aintift, That the Plaintiff's Wife (who 
$ the Defendant's Kinſwoman) was a 
od Fortune, and that he would help her 


. he mult give the Defendant ſome» 
ng for bis Pains: Whereupon he ſcaled 
Bond to the Defendant of 400 J. penal» 
to pay 200 J. abſolutely. And then 
> Defendant went to the Woman, and 
on the ſame ground got another Bond 
m her for the like Sum; And that the 
\Muity was, That it was a Chowlſe or 
aud, and that the Woman had nothing, 
the Man had nothing neither. | 
g But the Defendant proved, that the 
intiff confeſſed, that he had 1200-7. 
Ich his Wife, and therefore that the 
nnd given by him was good; but the 
Woman being cheated, for that her Huſ- 
Ind had nothing, but was a broken Mer- 
ant, her Bond was decreed to be deli- 
cd up, Borring- 


A Bend w 
two Bonds, one given by the Plain- — 


and the other by his Wife to the De- broker good. 


the Plaintiff ſor Wife; but that if he 
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de produced, the Precipe, it being our on Eſtates 
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Borrington contra Borrington, 14 Nov. 
Car. 2. at the Rolls. 


Deeds con- Recovery was ſuffered by Tem | 
raining the in Tail, but defeRive as to mu 
Title of the Land for wantof a good Tenant 


others not to 


0 


Lives, and he that ſuffered the Recove 
deviſed the Lands to the Defendant: 
his Heirs, in Truſt to pay Debts and Pt 
tions: The Bill is by the Heirs at Lay 
have the Counterparts of the Leaſe | 
Lives,in being at che time of the Reco 
ry, from the Defendant, to go to Law! 
the Title. The Defendant anſwered 
confeſſed ſeveral Counterparts ; but ſ 
He being a Purchaſor, hoped he ſhot 
not produce them to impeach his own 
tle ro enable the Plaintiff to go to 
and he had brought rhe Counterparts 
to Court, whereupon it was ordered t 
they be delivered back to him and 
Plaintiffs ro take what Remedy they 
at Law; and if upon a Trial a Verc 
paſs for the Defendant, then ro bri 
back ſuch as concern the Land te 
vercd, ; 
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Pew contra Cadmore, 2 Dec. 21 Car. 2. 


D. 


| HE Plaintiff was an Adminiſtra- 
em cor, and after a Decree pronoun- 
nud died before Entry of the Order, and 
e Entry is ſuſpended by the Admini- 
ator De bonis non, &c. 


T* 
1 


ttorney General contra Sir George Sands, 
kw 21 C. 2. in the Exchequer. 


« * . A — 


4 85 4 . 2. Green (9, 
4 


IR OY Freeman purchaſed a Leaſe 1150 Fruffs⸗ $29. 
for Years of ſeveral Manors, and ta be forfeir- 
erwards purchaſed the Inheritance there- * 
in the Name of Sir George Sand;, his 
n in Law, in Truſt for Sir Ralph and 
s Heirs; and afterwards Sir Ralph made 
s Will, by which he appointed that both 
r. Freeman, whom he made his Execu- 
r, and Sir George Sands ſhould join to 
nvey part to Freeman Sands and part 
George Sands, (the two Sons of Sir 
orge Sands) and to their Heirs, and the 
ſidue to all the Sons of Sir George by 
s then Lady Sir Ralph's Daughter and 
eit Heirs, who ſhould be living at the 
ime of the Death of Sir Ralph, and 
en died. 
Sir George had at the Time of Sir 
1ph's Death, only Freeman (who ſoon 
ter died without iſſue) and George _ 
D ur 
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but afterwards Sir George, had anothe 
Son called Freeman. Mr. Freeman th 
Executor refuſed the Executorſhip, where 
upon Adminiſtration was granted to $ 
George Sands; afterwards no Convey and 
being made, either of the Leaſe or of th 
Reverſion of George Sands, by Sir Georg 
who had both in Truſt for Sir George ac 
cording to the Will, Freeman Sands kille 
George his Brother, and afterwards w: 
attainted for Murther. Q-ere, Whethe 
any of theſe Truſts, either of the Leal; 
for Years, or the Reverſion which w. 
in Sir George in Truſt as aforeſaid, wer 
forfeited by this Felony, to the King, « 
whom the Lands were holden, who b 
his Attorney ſued Sir George Sands in th 
Equity ſide of the Exchequer, to anſwe 
the Profirs to the King, ſuppoſing th 
Truſt to be forfeited by the Felony. 
The Caſe was ſeveral times argued : 
the Bar; and this Term Chief Baron Hu 
and Baron Turner, Rainsford being remove 
into the King's-Bench, and Atkins diſable 
by Age, both argued that the Truſt wah 
not forfeited, _ 
celui que In their Arguments 'twas agreed, Tha 
Truſt of Fee ceſtui que Truſt in Fee or Fee Tail, forfeit 
or Fee Tail, the ſame by Attainder of Treaſon, an 


forteirs by. the Eſtate to be executed to the King i 


Treaſon, à Court of Review by * Statute of; 
H. 8. 27 H. 8. 10. 


1 2:A 
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2. An Alien ceſtui que Truſt of an Eſtate, 

Wc Truſt belongs to the King ; and the 

hief Baron ſaid, It was the Opinion of 

e ſudges in Holland's Cale, Trin. 23 Truſt of an 
Wr. i. where the Chief Baron was of Alien Inberi- 
Wounſel; for an Alien hath no capacity fr d _— 
purchaſe but for the King's Ule. " 
3. As to the King's Debt, by the 
Ommon Law and the Practice of this 
ourt, which is part of the Common Truſts and 
TWw,C:/tui que Truſt being indebted; to the — ofrs of an 
Wing, the King ſhould have Execution of King * 
is Truſt : For before the Statutes 4 H. 7. or, liable to 
70 19) AH. 7. 5. made in the Time of the Debt. 
6. there be Precedents in the Court, 

hat the Writ of Extendi jacias for the le- 

ing of the King's Debt was of the 
VYebcor's Lands, or any other Land of 

ich any other Perſon was ſeized to 


\ 


$ Uſe. And this was the Reaſon of Sir A 
] Ward Cfoke's Caſe, where the Intereſt LOI 
2% the King's Debt did attach upon the. = G 
* wer of the King's Debtor, to revoke a © 7 * 


ttlement by him made of the Eſtate, 

4. Fac. 1. Ford's Caſe: Certain Terms 

„Fre taken in Truſt for a Recuſant, and 

ld liable to the King's Debt of 20 /. a 

Month: So that where the King's Debt- 
hach the profitable part of the Eltace, 
5 King ſhall not loſe his Debt by any 
ion. 


1 Twas 


36 Reports in Chancery. 


Trott of In 4. Twas agreed, That the Truſt 
— the Reverſion could not be forfeited | 
ed by Arrain- Felony, which the Court held clear; a 
der of Felo- cited for Authority, 3. Co. Matqueſs 
ry to the Wincheſter's Calc, 12 Co. 12. 5 Ed 4. 
TO by EH Cro. 5 1 3,3 344.8.cap—And if Inheritan 
N tis not forſeited for Felony by Felons, a 
pears by 27 I S. cap. Io. and there ist 
Fine due to a Lord as long as he hathaT 
nant: And therefore till the Statute 
19 H. 7, cap. 15. the Lord could n 
ſeize the Lands of which his Villain v 
Ceſtus que Ceſtui que Uſe; and if it be demande 
> MET what ſhould become of this Truſt, 
eh Truſt 
by Attainder Ceſtui que Traſt die without Heir? 
is extinguim anſwered, 1he Land ſhall be diſcharge 
ed. of this Truſt, as if Tenant in Fee of 
Rent · charge dies without Heir, or be: 
tainted of Felony, the Land is diſchar 


cd. 


3 


5. If a Leaſe in Groſs, the Truſt there 

ſhall be forfeired for Felony or Outlaw 

in a perſonal Action; as the Earl of ii 

merſe!'s Caſe, in. Hob. Daccomb's Cale. 

Co. Babingtons Caſe, and Sir Wiki; 

Raleizh's Cale. A Leaſe for Years, 

Truſt of a it be of never ſo long Continuance, if 

Charrel for- he aſſigned in Truſt for 7. S. and bY 

_— for -= Heirs, yet it ſhall go to his Executorf 
ony ; not ſo, 

if the Truſt yet Truſts are ruled according to t 

were to at- ſtyle and courſe of Courts of Equity. 


tend the In- real Chattel in Law ſuryives to Husban 
heritance. | b 
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hut not the Truſt of ſuch a real Chattel, 
9. Lit. Chapter Remitter: So if a Man 


a ois Ceſtui que Truſt, binds himſelf and 
oy is Heirs in a Bond, this Truſt is not Al- 


ts to the Heir, tho ſince queſtioned i 
ord Chancellor Hyae's Time; but clear- 


o charge an Execuror in Equity : So a 
ruſtaſſigned over to wait the Inheritance, 
ill goes to the Heirs or Heirs of the Bo- 
ly, becauſe kept on Foot for ſpecial 
urpoſes; and this hath great reſemblance 
o the Caſe of Charters, which go with 
he Inheritance to the Heirs ; bur if grant- 
d over, the Parchment and Wax ſhall 


ruſt of a Chattel is forfeited to the King, 


freeman who was attainted of Felony, 
or the Truſt in him as a Chattel, for 
hen he muſt have been Executor or Ad- 
iniſtrator to George the Son; and how 
yas it Sir Ra/ph's Intent the Leaſe and 


- nheritance ſhould be confounded and not 
Fept ſeparate 2 And again, Freeman could 
ö ave his Truſt but as Heir to George, and 


s long as he hath the Inheritance in him, 
ind no longer, it ſhall go to the Heir as 
nomine pane, Patronage by Founderage, 
barters, Oc. and the Miſchief otherwiſe 
ill be great, to have ſuch weighty Terms 

| | D 3 for- 


the Truſt of a Leaſe for Years is Aſſets 
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70 tO the Grantee and his Executors. 4 No Truft of 


7. 10 : ale a Chattel, 
7. 10, And in the preſent Caſe, no Foricired by 
| 5 Attainder of 
decauſe the Leaſe for Years was not in Felony. 
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forfeited by Outlawry; and ſo Judgmei 
was given againſt the King's Attorney. 
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Pary contra Fuxon, Paſ. 21. Car. 2. Lor 
Keeper Bridgeman. 


H E Bill was againſt the Defendant 
the Executor of the late Archbiſho 
Juxon, and charged, That the Biſnhop hi 
ving the next Preſentation to the Maſte 
ſhip of St. Croſs, did in his Life time d 
rect Sir William Juxon his Executor, t 
give it Doctor Par; and upon the Hes 
ing, the Lord Keeper directed a Trial 
the King's Bench Bar, whether it were 
Truſt in Sir William Fuxon or not. An 
A Truft may at the Trial in the King's Bench, the Judge 
_ by Pa" declared, A Truſt might ariſe by Paro 
"0 and that the Executor might become Tri 
ſtee by the Will of the Teſtator, tho' n 
thing mentioned in the written Will, e 
what is proved in the Spiritual Cour 
and the Verdict chere was found for De 
tor Pary. 
A Member of Note, Dr. Pary.being a Member pf t 
rhe Convoca- Convocation, had his Privilege allows 
don barb Pri» him in this Suit, as a Privilege in Parli 


3 ment. Vide plus infra. h 
Man. 255 U 
3 
t 
n 


Nat 
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urſe contra Guillim, Mich. 1669. Lord 
Keeper Bridgman. 


Urſe was examined as Witneſs, tho' , ,, . .... 
< intif a 
Plaintiff in the Caſe, to prove Ser- good Witneſs 
ice of the Decree; and upon debate, his to prove a 
Depoſition was allowed toward the pro- Contempt. 
ing the Defendant in Contempt, and 

hen ruled, That the Plaintiff's Oath is 

ufficient to convict the Defendant, unleſs AP aintiffe- 
he Defendant in his Examination (wear a mined ſhall 
lear contrary ; and then the Defendant's EW ib 
Oath being againſt the Plaintiff's, ic ſhall he (wear not 
ot convict the Defendant; and the De- clean comra- 
eadant in this Cauſe, upon Exceptions co *Y 

he Maſter's Report, was found in Con- 

Wcmpr. 


l 


Buckhouſe contra Middleton, Hill, 21 & 22 
Car. 2. Lord Keeper Bridgman. 


Ackhonſe being a Purchaſer, exhibited 
a Bill of Revivor againſt the De- | 
ſendant, and revived the Suit by Order, A Purchaſer 
Wand the Defendant joined in examining cant revive. 
a Witneſſes, and the Cauſe coming to be 
heard, the Bill was diſmiſſed, for that the 
Plaintiff as Purchaſer cannot maintain a 
Bill of Revivor, for that there wanted o- 
ther Parties at the Hearing. And it was 
now moved on an Original Bill, exhibited * 
4 D 4 by 
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by the Plaintiff, That he might uſe the 
Depolitions taken in the Cauſe on the Bill} 
of Revivor : But upon hearing of Counſel 
' Depoftions on both ſides, the Court denied thoſe De. 
taken on a poſitions to be uſed in the New Cauſe, 
— Fears; becauſe in Truth there was no Cauſe de. 
cannot be u- Pending; for the Bill of Revivor, being 
ſed on an O: brought by a Purchaſer, was void; and 
riginal Bill. ſo the Depoſitions were taken where 
there was no Bill and Anſwer depending, 

and conſequently no Indictment of Per. 

jury could be brought againſt the Wit 


neſſes. 
Dr. Pary contra Juxon. 


Husbandard I T hath been judged, where a Plain- 
Wife, Plain- | riff and his Wife, in the right of the 


oth 2 Wife, exhibited a Bill, and the Husband 
if the Hof. died, the Wife, if ſhe plesle, may prof 


band die, ceed without a Bill of Revivor, ſo adjudg- 


may proceed ed in the Commiſſioners time, ex relation: 
weer Magiſiri Amhurſt ; and therefore Dr. Pa 


by th i | g s 
WE: Mi ry's Wife went on, notwithſtanding the 


Death of her Husband. 


A Plea of a f | | 6 | 
Parchaler tor Seymour contra Noſ worthy, Mich. Hill. 1669, 
a valuable 70. Lord Keeper Briagman. 
Contfiderart- | . 

on muſt be | a 

ao Efendant pleaded himſelf a Purchaſer 
Plaintiff's for a valuable Conſideration, but 


Anceilors,0f ruled not a good Pica, in regard he did 
elle not good. not 
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the pt plead himſelf a Purchaſer from ſome 


che Plaintiff's Anceſtors, for a Purcha- 
r from a Stranger without Title, was 
eld no good Plea, and the Defendanc 
as therefore ordered to an{wer. | 


de. 

ing itham contra Witham, Hill, 22 Car. 2. 
nd 4 May, 1669. Malter of the Rolls. 
ere 


olls; the Defendant ſaid, The Maſter of 
Rolls kiſs my Arſe; but the Maſter of 
e Rolls only ordered an Attachment for 
inc familiarity, but ſaid, He believed the 
theſÞprd Keeper would have committed him, 


ro. Nadyn contra Saville, 20 May 1670. 22 
dg - Car. 2. Lord Keeper Bridgman and ju- 
joue ſtice Wylde. 


H E Plaintiffs and Defendants are 
all Creditors of one Steer a Bank- 
pt, who was a Lead - Merchant, and 
69. Hs found a Banktupt the 19 Far. 18 Car. 
by che Commiſſioners, and the Com- 
ſſioners aſſigned the Eſtate to the Plain- 
alerts and others, in October 19 Car. 2. but 


butſe Defendants being in Poſſeſſion, the 


didfintifts brought Action of Ejectment, 
not | where- 


4 


£ 


4. 


HE Plaintiff moved to commit the 4, Arach- 
Defendant, for that when the went for 
Haintiff told him he came to ſerve him Words a- 


ich an Order from the Maſter of the — 2 
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wherein the Deeds (Debts) were dated if 
February, and March after Steer was found 
Bankrupt. The Plaintiffs in the AQ, 
became Nonſuit, for the Defendants ha 
Verdicts and Judgments ; ſo that in effec 
Steer was no Bankrupt in thoſe Conve) 
ances, which made the Plaintiffs bring 
new Bill, to diſcover whether the Deſe 
Purchaſers ant did not know at the time of th 
after a Man Deeds that Steer was a Bankrupt, and tt 
found a Bar- Fraud of obtaining them, and to have ne 
krupr, fhall Trials and a Commiſſion to perpetual 


— — their Witneſſes Teſtimony : The Deſe 
thing to wea· dants plead their Deeds and Verdid 
ken their E- and that Steer was really indebted to the 
Rate, at the times thereof, and demanded Jud; 

ment, whether they ſhall diſcover any thi 
| to weaken their Eſtates, or whether ur 

; Plaintiffs ſhall examine againſt them 

Purchaſers ; and upon long debare alloy 

ed, Thar the Plaintiffs may at any tino. 


bring any new Action. 


Barker contra Eaſt, 20 Maii, 1670. 
Car. 2. Lord Keeper Bridgman and 
tice Wylde. 


HE Defendant brought an Actiqhrin 

of Trover in Eaſter Term 166Wrin 

and the Record being brought down, Wir 
Wife withdrew it, and to prevent a Chi 
lenge the next Term, ſuggeſted upon i 
Ro 
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Moll, That one G/advyn, who was Ceſtui 
* Truſt to the Defendant, and a Credi- 
1oWror to Steer the Bankrupt, to whom the 
Defendant was Aſſignee, was Sheriff; 
hereupon a Venire was awarded to the 
oroners, who all uſed to return the Writs; 
put Wilkinſon, one of the Coroners, be- 
Ing newly come to the Office, did not 
Woin in the Return of the Jury, the De- 
endant got a Verdict ex parte, ſuppoſing 
doth Coroners had returned both Venire 
and Diſtring as; whereas Wi'kinſon alone 
eturned the Jury of indifferent Perſons, 
ho he promiſed not to return the Writs 
lone, but to take Fletcher's Advice, who 
ad appointed a Meeting; yet Wilkinſon 
fore the time appointed, returned the 
ury; and Fletcher percciving it, refuled 
ofign the Writs. And the Plainriff per- 
eiving the Defendants could not have 
one on, made no defence, the rather Bat Coroners 
or that Wilkinſon perſwaded him to keep (meas 
is Witneſſes at home, and afterwards te- M , Jury, 
rned the Writs in both Coroners Names; no gruuu in 
nd ſo rhe Defendant obtained Verdict, Equity tr a 
hich being a Perſonal Action, the Plain. ve Tria. 
ffs cannot try again: And therefore 
ring a Bill, and ſeck to diſcover nothing 
Wriminal, but to have a new Trial, their 
Vitneſſes being beyond Seas, or in Pla- 
s remote. The Defendants demur: for 
at Wilkinſon's pretended Miſdemeanor 
is 
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is examinable in the Court where the Ac 
tion was brought, and not elſewhere; an 


that no Equity was ſhewn to induce a ne 
Trial; and allowed. 


Teavelj contra Teavely: Lord Keeper Bri 
man, Lune 19 Maii, Anno Regmt Ci 
2. viceſimo ſecundo, 


Inter Facobum Teavely, Q. & Nicin 
Teavely & al Deft'. 


His Cauſe being this Day heallf 


and debared upon a Bill of Re 
view, brought by the ſaid Plaintiff to u 
view and reverſe a Decree heretofore mad 
iv two Cauſes, one wherein Aather 
Teavely, the Relict of 7 homas Teavely the 


deceaſed, an Attorney, was Plaintiff i 


gainſt Anthony Teavely, rhe Plaintiff's Er 
ther, and Heir at Law to the ſaid Thom. 
Teavely deceaſed, Defendant 3 and int 
other whereof, rhe ſaid Anthony Teave! 
the now Plaintiff's Father, was Plaint 
againſt the ſaid 7 hmas Teavely the Atto 
ney: And the ſcope of this Bill being 
That the ſaid Thomas Teavely, the Plai 
titt's Uncle deceaſed, being ſeiz d in Ft 
of ſeveral Lands and Tenements in t 
Bill mentioned, of the value of 200 J. 
Annum, 1 Car. primi, dying ſo ſeized, le 
ving the ſaid Anthony Teavely, his Couli 
| | a 
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and Aatherine the Relict of the ſaid Ho- 
mas, the Plaintiff's great Uncle, toge- 
ther with the aſſiſtance of one Thomas 
exvely the Attorney, did ſet on foot a 
Will, ſuppoſed to be made by the faid 
Thomas the great Uncle, 17 Years before 
his Death, whereby the Premiſſes in Que- 
ſtion were ſettled on the ſaid Katherine 
or Life, the remainder on the ſaid 7homas 
he Attorney, and the Heirs Male of his 
Body, remainder over to other Perſons, 
and that the (aid Katherine and Thomas 
he Attorney brought their Bill in this 
ourt againſt the ſaid Anthony, the Heir 
pf the (aid Teſtator, to have the Deeds 
rom him touching the Premiſſes; and the 
aid Anthony exhibited his Croſs Bill a- 
Wainſt chem, ſuggeſting his Title as Heir 
t Law, and praying Examination of Evi- 
Wicnces ; in which Caule ſeveral Proceed- 
gs being had, and ar laſt a Submiſſion 


entry, being propoſed thereupon. In Mi- 
haelmas Term 1638; one Moiety of the 
remiſſes was decreed to Thomas the Attor- 
ey and his Heirs, and the other Moiety 
Anthony and his Heirs, unleſs a Tenure 
& Capite by Knights Service appeared by 
e end of the Term; In which caſe two 
* cirs, and the other part to Thomas and 
ais Heirs :: And 14th Dec. 1638, tho = 

I | e- 


f Parties, by the then Lord Keeper Co- 


hird parts was to go to Anthony and his 


45 


46 


"Tenure was inſiſted upon, yet a Decree 


in Mich. Term 1653. And that the Plain. 
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paſſed for the Moieties; and yet thi 
Plaintiff's Father petitioning againſt th 
ſigning and inrolling the Decree, th 
ſame was ſtay'd during the Life of thi 
Lord Coventry; and the laid Katherine andi. 
Anthony died before the ſaid Decree was 

ſigned and inrolled : Bur the ſame was : 
afterwards, by order of the Lord Keeperſſſ® 
Finch, ſigned and inrolled ; and that theſſ" 
Premiſſes decreed to Thomas the Attorney, 
are ſince by his Death, or otherwiſe, de. 
ſcended or come to the Defendants the 
Teavelys and German Buckſtone, the ſaid 
Buckſtone pretending Title by Fine levied 


tiff did ſhortly after the Attainment of his 
Age of 21 Years make his Entry and 
Claim into and upon the Premiſſes, and 
hath now brought his Bill of Review; 
and for Error contained in the Decree ſer} 
forth, (amongſt other things,) That the 
Bill on which the Decree was founded, is 
only for Evidences touching the Premiſſe 
in Queſtion, and not for the Lands, and 
charged the Lands to be entailed ; and 
yet the Decree doth decree the Land 
themſelves, and an Eſtate in Fee ſimple: 
And for further Error, doth charge, That 
the Plaintiff Xatherine died before the 
hearing of the Cauſe, and Ambony t 
Defendant, under whom the Plaintif 

| claim 
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.ſjaims, died before the Decree was ſign- 


hibited; and therefore to have the ſaid 
Jecree reviewed and reverſed, is the 


* ope of the Bill. And the Counſel for 
and c Defendant in this Bill of Review, ad- 


itting the Plaintift's Entry and Claim; 
d that albeit the Plaintiff's Father were 
ead before the Decree was ſigned and 
rolled, which nevertheleſs was not ad- 
itted, yet that the Plaintiffs ought not 
) have any Relief nor the Decree rever- 
d; the ſame being made by ſubmiſſion 

Parties to the Lord Coventry, who at- 
r hearing both ſides, the 13th of Oct. 
$638, decreed, That if Anthony, the Plain» 
's Fathcr,ſhould make appear a Tenure 


e Lands in queſtion to be divided into 
Free parts; the Plaintiff's Father was to 
ave two parts, and Thomas Teavely, the 
ttorney, one third part; but if ſuch Te- 
ure ſhould not be made appear, then the 

ind to be divided by Moieties, and the 


e Coſts: And tho? the Plaintiff's Fa- 
ter, the ſaid 14th of December 1638. {till 
liſted upon the Tenure, yet the Decree 

sd for Moieties: And a diviſion was 
Fierwards made by Sir Robert Rich, then 
of the Maſters of this Court, as ap- 


16383 


and inrolled, and no Bill of Revivor 


 capite before the end of that Term, then 


laintiff's Father was to be diſcharged of 


Mars by his Report of the 19th of March 
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Bretland, another reference was mad 


the Decree : Which Certificate the Lon 


cember 1639, ordered the Decree to pal 
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1638 ; andthe Decree not being yet con 
pleated, and Autbomy the Plaintiff's Fu 
ther endeavouring to wave his ſubmiſſio 
upon pretence that he had fold a gre: 
part of the Premiſſes ro Aſhenhurſt au 


to Sir Robert Rich, to examine, whethe 
the Purchaſer came in pendente lite, wh 
certified the ſaid Purchaſes to be pexden 
lite, and that they ought to be bound b 


Coventry declared to be juſt, and 1 3th U. 


both againſt the Plaintiff's Father and 
gainſt Aſbenhurſt and Bretland, without fur 
ther motion, unleſs Cauſe were ſhewedt 
the contrary, the firſt Day of the ner 
Term ; before which time the Lord Cov: 
try died. And 8th Febr. 1639, no Cauk 
being ſhewed, tho' Notice given, the Dt 
cree paſſed in the time of the Lord Finch 
and was then ſigned and inrolled, an 
both Parties have fold away all or mo 
part of the Lands divided to them: B 
the Plaintiff's Counſel inſiſting, That hi 
Father died in January before the fſignin 
and inrolling the Decree, and thar t 
Decree was therein, as well as for oth 
matters erroneous ; upon debate therec 
and hearing what was alledged on eith: 
fide, his Lordſhip declared, That 
would not reverſe che ſaid Decree, oth 

| chal. 
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on an as to the ſigning and inrolling there- 
And if the fame ſhall be ſo far re- 

xſcd, the Defendants muſt be leſt to a 

Wc w Bill or Bills of Revivor, as they ſhall 


xcree; And upon reading the : Proofs 


L am, the 8th of February 1639, the time — 
al ſigning and inrolling the Decree; was rolled after 


e next Aſſizes to be holden for the 
diFounty of Derby; for · which purpoſe the 
id Defendants are to appear gratis, name 
Attorney, and accept a Declaration, 
nd plead to Iſſue; and the Sheriff of the 
MWounty was to attend the Prothonotary 
ich the Books of Freeholders, who is to 
turn 48 Perſons, out of which each Par- 
is to ſtrike out 12, and the remaining 
co be impannel'd as an indifferent Ju- 
to try the faid Iſſue: And after the 
rial had, the Parties are to reſort back 
this Court for ſuch further Orders as 
hall be juſt. And at the Trial, eicher Par- 
col is at liberty to make uſe of the Depo- 
hefcions taken in this Court, of ſuch Wit- 
ſſes as are either dead, or being ſick, 
chaſe beyond 9 be brought — 
E t 


g adviſed, to enforce a performance of the 


: _ the time of the Death of the 

laintiff s Father, the ſame appeared very 
oubtful : It was therefore ordered, That Trial direct: 
e ſaid Parties do proceed to a Trial on ed, whether 
is point at Law, Whether the {did An- a Deſendant 


ow. 2 
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ad or not? Which Trial is to be Had at 31 Years. 


— — —_ 


5d 


Vide fol. 


\ 
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the Trial; and in caſe the Parties do dif 
fer upon the Iſſue, then Sir Mo. Brampſt: 
Knut. Gr. is to direct the ſame. A Verdid 
was aſterwards found, That the Plaintifſ 
Father was dead before the Decree inrol 


led, and a new Trial directed, Mich. 165 


Baue contra Forfer, 22 May, Car. 2. 


HE Bill being. That Fames Bube 
| was feiſed of the Premiſſes in thy 
Bill, a Treaty was had in Auguſt 164 
for a Marriage between him and Dorcawi 
the Plaintiff's Mother; and before th wi 
Marriage, Auguſt 31.1648, became NOUN 
to Francis Gooawyn and Francs Hollonal 
Truſtees nominated by Dercas in 1-000! 
that if he conveyed and aſſured the ſaii D- 
Lands and Premiſſes to them and the 
Heirs within 2 Months after; or elſe if h 
and his Heirs purchaſed ſo much oths 
Lands, as amounted to 100 J. per Anxunie 
vlura Reprizes, within three Months, an 
make the like Conveyances thereof, thi 
the Bond to be void. And that afterward 
the Marriage took eſlect; but James difjCo 
not, as the Plaintiff can any ways -diſcoſſſthe 
yer, at any time convey the Premiſſes, poi 
purchaſe other Lands: But yet aſter th ace 
Time mentioned in the Condition of th to 
Bond, by Indenture dated 20th V 

| 1640 
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bore to the ſaid Doreas, and other Conſi- 
aderations therein expreſſed, covenanted 
with the ſaid Goodwyn, That he and his 
Heirs, and all others, being then ſeiſed of 
70Mthe ſaid Premiſſes, ſhould. from thence 
ſtand ſeiſed ro the Uſe of himſelf for Life, 
without Impeachment of Waſte, and aſter- 
wards to Dorcas for Life, and after to the 
ficſt and tenth Sons, and their Heirs Males, 
and after of his own right Heirs : And that 

nter the Bond of Conveyance, Fames had 
ue by the ſaid Dorcas a Son, which died 
ca without iſſue; and afterwards James died 
vithout other iſſue, and Dorcas afterwards 
arried the Plaintiff Bagg's Father, and 
bad Iſſae, the Plaintiff, their only 
on and Heir; and about two Years ſince 
Dorcas died, and the Plaintiff ought, ac- 
cording to the Agreement made upon the 
rte faid Marriage. to enjoy the Premiſſes 


nao him and his Heirs, in regard Fames 


lied in Dorcas her Life-time without Iſſue, 
and he is Heir of Dor cas, and therefore 
t to have an Execution of the ſaid 
Aarriage - Agreement, according to the 
Condition of the ſaid Bond; and that 
che Defendants, in whom the Eſtate in 
point of Law is, may convey to him 
accordingly, is the ſcope of the Bill Where- 
to the Defendant Forffer, as to two third 

parts of the {aid Premiſſes, hath pleaded, 
E 2 That 


- N 7 
» 


1648, in conſideration of the Love he 
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That he is a Purchaſer for a good and va. p 

luable Conſideration, without notice offor 

the ſaid Bond; and he and his Wife,whoſf 

are intituled, as ſhe is Heir at Law, to, 

the other part of the Premiſſes, have de. 

murred, for that it appears of the Plain 

tiff's own ſhewing, that the Bond being 

centred into 1648, 22 Ycars ſince to Good. 

wy and Holloway, Truſtees for the Plain-W 

tifl's Mother, that James in November fol . 

| lowing, by Indenture berween him and 

| the ſaid Goodwyn, made a Settlement offi 
the ſame Premiſſes to himſelf for Life, and 

after ro the Plaintiff's Mother for Life, 

and after to their firſt and other Sons in 

Tail, with remainder to his own right 

| Heirs ; and that there is no Iſſue of Fame: 

and the Plaintiff's Mother living, bur the 

Plaintiff a meer Stranger to James, and aÞ 

Child of Dorcas by another Husband: 

Which Conveyance being ſo accepted as 

adviſed, ought reaſonably to be in- 

tended a performance of the ſaid pretend- Ni 

ed Agreement, and Condition of the pre- 

tended Bond and Agreement, at leaſt, that 

the Plaintiff ſhall have no relief in Equi- 

ty; and for that Goodwyn the pretended 

Obligee in the Bond, nor the Executors 

nor Adminiſtrators of Fames Buſhel, for 

ought appears by the Bill, are made Par- 

ties either as Plaintiffs or as Defendants 

thereto ; and for that no Title in Equity 

. | appears 


* +: 24% 
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vi- nppears in the Bill for the Plaintiff, there- 
ol hore they demurr thereto. Upon debate 
hof vhereof, and hearing what could be alledg- 
d on either fide; it is ordered, That the 


ay reply thereunto as he ſhall be adviſed; 
nd as touching the ſaid Demurrer, the 
ourt being aſſiſted by Mr. Juſtice Mlac, 
in · adjudged the ſame to be good and ſuffici- 
Ent; and the Plaintiff is ro pay to the 
Defendant the ordinary Colt of allowing 
n Demurrer, but with this Proviſo never- 
Wheleſs, that the Plaintiff may be ar liber- 
y to amend his Bill, or to bring in any 
ew Bill upon the ſaid Marriage-Agree- 
ent, as he ſhould be adviſed. 


vor contra Morgan, Trin. 1670. 22 Car. 
2. Lord Keeper Bridgman. 


ny Morgan, is to have a Statute 
but of the Defendant's Hands for 8000 /. 
hich the Defendant kepr, being his Re- 


ict: The Defendant pleads, That the 
atute was centred into in Ireland, and the 


ilſue, the Defendant as his Relict, by the 
Cuſtom of Ireland, is intitled to a Moiety 
of it: Which Cuſtom cannot be deter- 
E 3 mined 


aid Plea be allowed, but the Plaintiff 


HE Bill, as " INI ro Sir Antho- 
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oney defeazanced to be paid there, and Cuſtoms in 
hat the Statute was there, and being an bFreland nor 
i Debt, and Sir Anthony dying without allowed here. 


34 Reports in Chancery. | 
mined in this Court as adviſed, and tlu 
ſhe had exhibited her Bill in Jreland wy” 

have the ſame : But the Plea was overliP* 
ruled, KR 


Butler & a contra Coote & 4. 26 Odi 
1670. 22 Car. 2. Lord Keeper Brig 
man. | A 


T HE Plaintiffs, as Legatees, came ii 
have an accompt of the Teſtatory: 
Eſtate, the Defendanrs being Executot 

and the Defendants ſubmit to the Court 

whether they may not pay their Legacic 

in the firſt place, and then there will wa 

Executors Aſſets to pay the Plaintiffs, Order 
mult not pay That after Debts paid, all Legacies to 
their ownLe- paid in proportion with Damages, (ſo | 


g 

— as the Eſtate will extend: And not li, 

10 Fay all; the Caſe at Common Law, where the E 

for all muſt ecutors pay their own Debts, and Legacif a 
rroror firſt, or him that firſt ſues, his whole IA 

gacy before others. 8 


Ramlius contra Ranling, 8 Dec. 1670. | 
Car. 2. Mr. Juſtice Tirrel. 8 


Bill was to be relieved after | 
A Action of Trover brought for Bond 

the Piaintiff had cancell'd, tried at 
| Judgment had thereupon ; for that i 
| Penalties of {ome were recoyercd, " 
| oth 


1 


| 
5 


\ 
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5 M Duagment were | 
ven s Fan. 1670. confirmed by the Lord 
Keeper Bridgmay; only the Defendants 


The Jury gave their Verdicts upon, the 
., Penalties or Money paid, and no further 
Fo proceed if they do not know and con- 
ent; but afterwards ordered 13 Decemb. 
5650, 22 C. 2. by Juſtice Arthur, that the 
Waſt Order be diſcharged and the Plain- 


| if may reply. 
Prat contra Alen. 


HE Bill was that the Plaintift's 
Great · Great · Grandſather deviſed a 
aſe to the Plaintiff's Great · Grandfathet 
nd his Heirs, with a Proviſo to be void, 
x.Munleſs he paid Alice, Katherine, and Elize- 
, three Daughters 400. a peice at 
I beir Marriage; and in default of Pay- 
nent, deviſed the Houſe to the Daugh- 
ters and their Heirs, 3 
1 The Plaintiff's Great-Grandfather be- 
ing ſeized of a Cloſe: worth 20/. per An- 
num, in 1602. dyed, and Margaret his 
MRclict and Nicholas his Son, the Plaintiff s 
randfather,ſfold the Houle to Gouning in 
Fee, and for Secnrity againſt the Lega- 
ies 6 Nov. 1702. deviſed the Cloſe for 
500 Years, upon Proviſo that if Marge- 
Ins f E 4 res 


l chers were paid, to which the Verdict and A Verdict in 
and allowed; and Trover muſt 


not anſwer 
upon what 
ground the 


aſt anſwer, Whether they know what Jury went. 


' 
| 
| 
| 


[) 

| 
4 
1 
ö 
| 
4 
i 

\ 
oþ 
bj 


as 


anſwered and demurredand by Plea er forthſf 


An ancient 
Mortgagede- 
mutr d to the 


Redeemer; * 


but Demur- 
rer laved to 
the hearing. 


ret and Nicholas or his Heirs paid the 
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c 
gacies, to be void: The Plaintiff's Grand 
father paid one forty Pound to Alice, an 
before the other is due, Katherive and 
Elizabeth dyed leaving a Son two Vea 
old, and Katherine a Daughter the Plaink 
rift's Mother 4 Years old; and Marga 
leaving only an Eſtate for Life, and haf 
no Perſonal Eſtate ; the Cloſe was for 
feired for Non-payment of the other wif 0 
forty Pounds, and Gowning entred ii 
1615, and ever ſince enjoyed, and "| 
1626, the Cloſe came to the Defendant'iWo 
Uncle who had Notice of the Mortgahc 
ge, who about 1653, ſettled it on the 
Defendants. a 
That the Plaintiff's Uncle died with 
in Age without Iſſue, and Katherine the 
Plaintiff's Mother, his Siſter and Heir, 1 
continued Covert till 1662. And the 
Bill is to redeem, and to have an Ac. : 
compr of the Profits ſince the Plaintift's| 
Uncle's Death. The Defendant pleaded | : 


C 


2-9 — 5 


a Purchaſe 1656, for 2401. by the De. 
fendant's Uncle, of the Cle from Gouning, 
for the Remaindet of the five Hundred N 
Years, and by Anſwer denied notice off 
the Mortgage. | 
And demurred, for that the Cloſe had Wi 


been enjoy d 60 Years under the Leaſe; 
and upon the Antiquity he ought not to el 
0 i Ac; 
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Compt. Arguments were 2. Why old 
1 
and ortgages ought not to be redeemed. 
ang 
a 1. Becauſe the Parties will be invol- 
ea | d in long Accompts. ; but the Bill prays 
ain ccompt out of the Defendant's Receipts. 
oa 
hal 2. A power of Claim, which in this 
forfWaſe was not, for there was Infancy and 
rial oyerture till 1662. 

ing | 
| ul And therefore the Plaintiff is to reply 
nt o the Plea and Anſwer, and the benefit of 
ga e Demurret is ſaved till the Hearing. 
the | 
; aſcoigne contra Stut, 20 May, 22 Car. 2. 
th 1670, Lord Keeper Bridgman. 
the. | | 
it, | HE Bill was to have a Judgment va- 
the cated, whereupon a Leaſe wasexrended 
4c. Ind ſold by the Sheriff to one Parker, in 
ruft for the Defendant, the Conuzee of 
ed, ic Judgment, and to have the Bill of 
rtf gale ſer aſide, and an Accompt for the Pro- 
e · Its ſince the Sale and Writ of Reſtitution 
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„f che Poſſeſſion, the Leaſe being alledg- A Leaſe org 


ed to be of far greater value than extend- by the She- 
of fd at. riff,upon Ex- 


The Defendant demurr'd, for that it is 


ecution of a 
Judgment, 


ad nconſiſtent with the Rules of Equity, after the Vendee 
e Judgment executed by ſeizure ofa Chat- muſtaccompr 
to cl Leaſe duly appraiſed and fold by the = = _ 
c : She- 


| 
| 
| 
| 
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a Deeree was made to accompt and 


the Defendant, coming this preſent Dz 
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Sheriff, to diſpoſſeſs a real Purchaſer 
what he hath purchaſed for valuable Ct 
ſiderations, upon a bare pretence, that it 
of greater value than it was apptaiſ 
and {old by the Sheriff, who is no P: 
nor any offer by the Bill ro reimburſe 
Purchaſer what he is really out: A 
the Defendant by Anfwer denies tramp: 
ing with che Sheriff ro have the Le: 
fold at an under-value : Whereupon it v 
ordered, That the Plaintiff reply to d 
Anſwer, notwithſtanding the Demurre 
and proceed to Examination of Wirneſ 
and hearing the Cauſe, bur no Colts 
lowed. And upon the hearing before t 
Lord Keeper Bridgman, 5 February 1671 


convey. 


Fnbury contra Walker & at. Lord Brid 
man and Juſtice Hide 


Veneris die Decembr. 2.2 Car. 2. 


Inter Foh'em Hanbury Ar & Annan Mi : 
riam infant”. per predic? Job em Hah), 
bury, Ar & prox” Amic quer. Theqpuſſhe 


lum Walker, & al' Defendentes. 


E matter upon the Plaintiffs Bi 
| and Demurrer thereunto put inb 


7 


Fs 
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be argued before the Right Hon. the 
ord Keeper of the Great Seal of Eng- 
1d, aſſiſted by Mr. Juſtice Mylde, in the 
eſence of the Counſel learned on borh 
des: The Scope of che Plaintiffs Bill be» 

Ws as Grandfacher and next Friend of the 
id Infant, to call the Defendant to 
ccompt for her Perſonal Eſtate, and 
ic Rents and Profits of her real Eſtate: 
he ſaid Plaintiffs, by their Bill, charged 
e Eſtate real to be about 500 J. per An- 
um, and her perſonal Eſtate to be worth 
oo /. and that the Defendant Theophi- 
#& Malter, who claims to be Guardian to 
er the ſaid Infant, as great Uncle on the 
other's ſide, is a Batchelor that failed 
In his Eſtate, and is become Journey-man 

o another, and is a Perſon dilaffedted to 
be Diſcipline of the Church of England, 
ad doth conceal the Plaintiff, the In- 
ant, from her ſaid Grandfather and his 
Wife, and endeavours to inſtruct her in 
is own Courſes to the diſlike of that Di- 
ipline; ſo that the Defendant Walker is 
not a fit Perſon to have the Education of 
he ſaid Infant, or the Management of 
her Eſtate ; and the Infant is in danger 
o ſuffer much both in her Eſtate and Edu- 
ation by the Defſendant, as ſhe is like 
to do by Jeſepb Hankſworth her former 
Guardian: Whereupon the ſaid Defen- 
Ja dant for demurrer faith, That he by the 
Law 
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Law of the Land hath the Right bo 
to the Guardianſhip of the Infant durin 
her Minority, he being the next of k 
by the Mother's ſide, who hath no bene 
by the Death of the ſaid Anna Mary 
and that the ſaid Fohn Hanbury having: 
right either to the Wardſhip or to the 
fant's perſonal Eſtate, he cannor give th 
Defendant a Diſcharge ; and thereforet 
Defendant conceives he ought not to 
compelled to give any Accompt to him 
the ſaid Infant's Eſtate. Upon the Deba 
of the Matter, and hearing what was a 
ledged on either fide, his Lordſhip dec 
red, That this Court ought to take car 
of Infants, and their Education, and « 
their Eſtates, and to ſee the ſame. pr 
ſerved and ſecured for them: and conceiff 
ving the Plaintiff, the Grandfather of th 
Infant, to be a good Prochein Amy, th 
Defendant being charged to be a mei 
and inſolvent Perſon, doth think fir, an 
{o order, That the Defendant Walker ſha 
anſwer to ſo much of tae Plaintiffs Bi 
as demands an Accompt of the ſaid [i 
fant's-Eſtate, and where the (aid Infant! 
and how ſhe is bred, without Coſts ; bu 
Guardian in this is to be without prejudice to the | 
Soccage hall gal Intereſt the Defendant hath to th 
—＋ . Cuſtody of the Infant and the Ma 
compt, till a nagement of her Eſtate, and the Defeni 


faul: found dant may proceed in the Management off 
ta him, Fes | thi 
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ae Infant's Eſtate, for the benefit of the 

ig ant as before. And 24 February 1670, 

e Defendant having anſwered and con- 

fled, That he had given over his Trade, 

d had a Salary from another, and that 

e Infant's Eſtate was 300 J. a Year, 

The Court ordered him to accompt 
early, but ſaw no Cauſe, till a Default 

g him, to make him give Security. 


unt & Uxor contra Jones, Trin. aut 
Mich. 1670, per Lord Keeper. 


HE Bill was to have a long Leaſe Civil Law 
aſſigned, which came to the Plain- mall deter- 
{ by vertue of an Adminiſtration of mtr demi 
r former Husband, but there were between Mo- 
hildren of the Inteſtate; and it was re- ther and 
red to the Civil Law to determine —— — 
Wc Adminiſtration before a Decree: For — ag x 
Wc Stat. of H. 8. is, That Adminiſtrati- Leaſes. 
be granted to the Wife or Child, and 
"Wc Wife having it, ſend back to fee if 

e Civil Law doth not proportion the 
"miniſtration, 


| 4d contra Howet, Hill. 1670, per Lord But where 
Keeper Bridgman, and Juſtice lar. no Iſſue, a 


long Leaſe 


IHE Caſe was, Joſeph Warren made de Wie 


a Leaſe to Truſtees, to the uſe of againſt ber 
IC Amun the Son; which Edmund had Iſ- Husband's 
ſue, kindred. 
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1 Chan, Caſes 
162, 


Incumbrance 
prior, meſne, 
and puiſne, 
lies in prior, 
and ſhall hold 
till ſatisfied 
both. 


ts the Defendant ſatisfied : But Def 
dant pleaded, That there were prior | 
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ſue, Edmund, Joſeph, and Jane, the Le 
came to young Edmund, who had mati 
Read's Wife (her former Husband bei 
dead) and he died without Iſſue, and 
is Adminiſtratrix The Bill was to hy 
the Truſtees aſſign to her, and is againſt 
the Heirs of Edmund, and young kam 
having left no Iſſue it was decreed 
cordingly. 


March contra Lee, Mich. 1670, L 
* and Judges, Chief Baron 1 


HE Bill was to be let into Drak 
Eſtate after prior Incumbrand 


cumbrances of all the Plaintiffs claim 
to the Defendant, and that the Deſe 
dant had a puiſne Incumbrance to 
Plaintiff of part of a Statute for collai 
ral Security: And the ion Wi 
Whether the Defendant ſhould hold a 
both to ſatisfie the prior Incumbrance, 2 
what was his own Security, or only 
ſatisfy his own Money? and he having 
Statute extended, it was by all adjudg: 
for the Defendant on a Demurrer. 


l 
* 
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uin contra Dove, 19 Max, 22 Car. 2. 


Oaey after a Decree inrolled, certi- 

fied due to the Executor of the 
acintiff ; and upon Exceptions to the Re- 
t, they being no Party in Court, diſ- 
owed : Bur theſe Precedents did aot ſa- 
fy; and thereupon the Bill is diſmiſſed, 
leſs Cauſe. 


Ji contra Egerton, 27 Offeb. 22 Car. 
2. Lord Chancellor, Lord Chief ſu- 


ſtice Bridgman. 


IC. Tilky, the Defeadant's Father, 
being ſeiz d in Fee of a Meſſuage, 
. in C Southtan, by Deed in 1642, 

u gortgaged it to Egerton in Fee for Security 

150 J. with Intereſt : afterwards in the 

elence of Egerton, the Plaintiff purcha- 
che Premiſſes of Vic. Tilley, and paid 

In part of the Purchaſe-money in hand, Morrgagor a- 

d gave Security for rhe relxdue; and grees to con- 

1651, the Plainriff did agree with ver bis Equi- 
eto for the Redemption and Purchaſe > 0 gas 

wil the Premiſſes; and that in ſatisfaction before — 

2 & cok, the Plaintiff ſhould pay him 61. greement ex- 

c ten Years, and then 1404 at the ten *utedor Mor 
ears end, the Premiſſes to be conveyed ffn Patty he 


d the Plaintifl, and the Deeds to be de- the Money, 


fered up to him; and upon the ſaid A- and nor Ad- 
4 


gree- miniſtr att IX» 


. A . ———— 5 


| 


Oe. — mY 


r 
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No latereſt gainſt the Heir and Executor to have th 
— Lands ſold, and had a Decree for tix 


Chancery for ſame : And now the Creditors by Bo 
Book. Debis. 


Reports in Chancery. 
greemeut, the Deed of Mortgage at 
other the Writings concerning the Prem 
ſes were delivered up by the mutual Co 
ſent of the Plaintiff and Fehr Egerton 
Foſeph Collier an Attorney, to draw the 
greement into Writing, to rhe end | 
might be ſealed by the Plaintiff and 7. 
Egerton: But before the Agreement u: 
drawn into Writing, Fohn Egerton, 165 
died, leaving the Defendant his Heir, an 
Julian his Wife, the other Defendant, too 
forth Letters of Adminiſtration ; the He 
and Adminiſtratrix conteſted by their Au 
ſwer, whoſe ſhould be the Money, tl 
Bill being for an Interpleader; and | 
was decreed for the Heir. Vide St. Joh 
Executor to Grobham, againſt Mare. 
and others, touching the ſame Point d 
creed, 16 Marc 11 Car. 2. | 


Dolman contra Pritman, 1670, Maſter ( 
the Rolls. 


T Ands being deviſed by Mr. Hought 
to pay his Debts, the Plaintiffs wer 
the Creditors who brought their Bill 


and ſimple Contract moved to have lr 
tereſt for their Debts allowed by the M 
ſter, which had been ſtanding out twel! 

91 * Ten 


— 
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ears, there being Eſtate enough to pay 
l: But the Court denied it, ſaying; 
Wshopkeepers ſold at 4 price accordingly, 
hen they were not paid in ready Mo- 
ey ; Bur the Order was not entred. 


d An Executor is nor bound to pay Le- Executor not 
Joe acies, without Security to refund, in caſe _— pay 
there be not ſufficient to pay Debts and — IN 
55 all Legacies, per Anth. Keck. Curity to res 
all if a Witneſs will not appear and be ex- fund, if not 
oofÞmined upon the retorn of a ſabpæna, the — s 
JWParty may take an Attachment againſt = 
ttachment 


Wuch Witneſs; and if examined on the o- 


againſt a 


her ſide, ſuppreſs his Depoſition. Wirneſs if he 
d! | | will nor ap- 
Lind Bar! contra Poris, 19 Fun. 1671, Peadaad lub. 
ch Keeper. — ry 
<> examined on 


HE Plaintiff had brought a Bill a- the other 
gainſt the Defendant's Father for — 

nds, and revived it againſt the Defen- 
dant as Heir, and afterwards diſmiſs d it , Bil! of Re- 
ich Coſts: And the Queſtion was, Whe- , — 


rc 


her tlie Defendant ſhould have the Coſts as Heir, dic. 
vcetxpended by his Father before the Revis mils'd with 
| Wor : And ruled he could not, for th = . 
tu vere dead with che Perſon. . Original 
th | | | Suit. 
00! 


F Wright 


| 
1 


— 
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ww 
Wright contra Dorſet, . 24 Jun. 1671, Lon 
Keeper Bridgman. 
No Revivor Ord Keeper declared, That if Joint, 
3gainſt Joint - Tenants or Tenants in Common ex 
Enan's. hibited a Bill, and any of them died pens 
ing the Suit, there need no Revivor. 


' Cook contra Delehere, 24 Julii 16 71, Lot, 
Keeper Bridgman. _ 


Certicrars T H | 
Bill, the Defendant pleaded a Decree 
in the Mayor's Court, and an inrollment, 
which was ſaid to be only pronuntial ; 
and it was referred to a Maſter to cetti- 

_ fy, whether it was before the Bill. 


Cutts contra Pickering, 4 Mui 1671, 23 
Car. 2. Bar. Tarner, 


T HE Defendant claimed an Eſtate by 
a Will for 90 Years, and after the 
Word Tears was a Razure, where was 

thought to have been written, zf he ſo long 
live: And the Queſtion was to know 
how to find out this Fraud and Alteration, 
and for that end the Plaintiffs had exhi- 

bited Interrogatories to examine Mr. 75 


ſeph Baker, the Defendant's Solicitor upon; 


And Mr. Baker demurred, for that he 
I | knew 


E Plaintiff brought a Certiorari Bill, 


] 


1 


vi had but a judgment and not extend- 
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knew nothing, but as he was Solicitor A Sollicitor 
for the Defendant, and as truſted by him; 9rderedro be 
And demanded Judgment, whether he gainſt bi 
ſhould be examined againſt his Client? Client. 

And the Demurrer coming now to be 

card, it was over-ruled ; and afterward 

the Defendant appealed to the Lord 

Keeper, who the 8th of May confirmed the 


Ocder. 


Sir Ralph Bovey contra Skipmith, Paſe. 
1671, Lord Keeper, Wylde, Rainiford, 
 Twifden, and Wyndham. 


HE ſame Caſe, as the Security up- 1 Chun Caſes 
on Drake's Eſtate ante, but Skip- 201. 


ed, and therefore could reach but a Mo- 
iety of what was in the prior Incum- 
brance, and not in Skipwith's Security. 

But this Caſe was harder, for Skipwith's The (ane. 
original Titſe was but to part of che 
Lands, and then he bought in pteeedem 
Incumbrances of all precedent to Bovey, 
who was before Skipmith: and yet Skip- Subſequent 
— _ hold all, rill ſatisfied all due co cnn 
im before Bovey came in. the Opi- tit lau: 
nion of the 11 Keeper, 3 — * 


- Wilde, (Twi en and Wyndham not concur- 
ing. . 
And the whole Bar being of their Opi- 


nion, the inconvenience and miſchief of 


F.2 the 


| 


7 — 
— — 


N. 
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Charitable 


uſes charg'd 
on Lands in 


Capite. 


tal Caſes cited, as Mountague 's in Cur. Wark 


ing out of his Manor of Welſton, where : 


Reports in C hancery. 


the Caſe being much preſſed by Mr. Kzcl, 
who offered, That the firſt lncumbrance 
ſthould protect what Skipmith had a Title] 
to originally againſt Sir Ralph, to ſatisfy | 
what was due to him, but over-ruled 
ante, upon the Precedent of Marſh and Lee: 
And afterwards Skipwith's original Securi- 
ty was recovered at Law againſt him by] 
the Heir of Drake : ſo that he had no Ti- 
tle to buy the precedent Eſtates. | 


= f> pw *”t., po@4q__ . 


Higgins Except. Town of Southampton Re- 
jen 26 Fanzarii 1671, Lord Keeper, 


lde, and Wyndham. 


ohn Mill - (whoſe Heir the Exceptanſ} 
had married) in 1636, deviſed 37 |. 
per Annum to charitable Uſes, to be iſſu- 


upon a Decree was made and Exceptions 
(int al) that the Manor was held in Capite; 
and ſo but two you to becharged, which 
would not ſatisfy the Bequeſt. 

Quere, Whether more than two parts ol 
Lands held in copite, may be charged by 
the Statute 43 Eli. 

And upon a long Argument, after ſeve-J!! 


one in Fac. Temp. and Aiſcough's in Crokt, 
1302, 14 Car. I. and others, the whole 
Court was clear of Opinion, That the 
whole were chargeable, for that the Sta- it 
. cute 


Reports in Chancery. 


ute is an enabling Statute, and the Te- 
¶ ſtator had only miſtaken the Conveyance; 
tie! for had it been by à Grant, it had been 


fy good, and being by Will, they concei- 


ved the Statute did make good the Act of 


+. the Deviſor. 


by [Pheaſant contra Pheaſant, 24 Julii 1671. 
i. Lord Keeper Bridgman. 


69 


HE Plaintiff is Relict of Judge Dower. 


Ne- Pheaſant, who had brought a Writ 
r, of Dower of Lands, and recovered a 
third part of a Pepper-Corn, the Lands 
being purchaſed by the Judge, and an 
t Aſſignment of a Leaſe for 1000 Years, 
made in Q. Elizaberh's Time at a Pepper- 
orn· Rent aſſigned to the Truſtees, and 
che Bill is to have her Dower in Equity, ſet- 
ting forth the Judgment in Dower; but 
hat the Defendant ſets up the Leale, 
Which was intended to wait on the Inhe- 
itance; for that Poſſeſſion never went with 
t; and that the Judge received the pro» 
ts all along. To which the Defendant 
anſwered, That the Judge by his Will 
lirected the Leaſe ſhould be kept ſepa- 
ate from the Inheritance to prevent In» 
umbrance or Dower, or both, as they 
believed, and demurred, That the oughe 
ot to be relieved : whereupon Caſes were 
Fited, as if che Inheritance had eſcheat- 
F 3 ed, 
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ane and that the Chancery ought not lit 
relieve the Truſt: And Box and Lain 
Robinſon and and Bennet's Caſe, and Robinſon and 
Flercber. Pletcher's Caſe in 1653, where a Wil 
brought a Writ of Dower againſt th 
Heir, and a Conveyance was (et up toif 
younger Brother; and the Court order 
the Deed to be given in Evidence, buff 
would adviſe : And after ſeveral ArguMa 
ments before Ch. Juſtice Hale and Vaughan, 
this Caſe was amicably compoled, io n 
Judgment given in the Point. 


Stuckly contra Cook 24 Fulis 1671, Loft” 
Keeper Bridgman. 
| FC 
＋ HE Bill was, Tbat the Plaintiſ 
* bought of the Defendant a Clo, 
for 1100/, and paid part, and ſecuredW$©n 

201. promis'd the reſt, and that the Defendant promiſeſſ 
hehe the Plaintift's Wife, That if ſhe couldWri 
ws from Procure a Releaſe of the Money from th 
her Husband, Plaintiff, he would give her 2004. and thaffe 
the Mone) a Releaſe was made, but that the Defen it 
2 is dant denied to pay the 20 l. and tha 
"Tiny r Plaintiff had no Witneſs, and to be ref 
lieved was the Bill. The Defendant de 
murred, That it was no Conſideration; 
for that the Debt was releaſed by Law, by 
Payment aud Security, and allowed. 
The Lord Keeper declared it nudual 

paitum, for that the Releaſe was no mort 


than 


* Reports in Chancery * 71 
© than by Law and Conſcience ought to 
have been done. _ 

and . | 
Wii urefoy contra Jones, 16 Octab. 1671, 
theſf Lord Keeper Bridgman. 


Ord Keeper declared he would grant No [njundi- 


"> 
* 
* 
— 7 — 


. 


; no InjunCtion to quiet poſſeſſion of = > mp 
Han Office in another Court. . Office in 
2 | 1 another 
d no Knight contra Bee, 12 Od. 1671, Lord Cour. 
Keeper Bridgman. 
on HE Plaintiff as Executor or Admi- 


niſtrator, out of an inferior Dio- 

 cele, came to be relieved for a Debt; the 

ri Defendant pleaded, That there was bona Bma Neal 
lolWW-oabilia, fo that the Plaintiff could give e a good 
reno Diſcharge, and allowed ex parte: But Flea. 
len Lord Keeper declared, he was not ſa- 

ulFrisficd of the Law); but there being no 

tu Body for the Plaintiff, he would not de- 

hafſfend it. And 2 of November following 

enſit was reheard before Judge Archer, who 


thaagain allowed it. 
re. | 


F4 wy Digby 
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Digby contra Cornwall is, 4 Dec. 1671 a Lott 
Keeper Brideman. 


_—_ Eitui que Traff of a perſonal Eſtat 
my Sr — may ſue in Chancery to have a 
cery for an Accompr againſt the Executor or Admin 
Accompt. and ſtrator, and at the ſame time (ye in the 
on _—_ Prerogative · Court io enforce Executor o 
the — Adminiſtrator, [0 bring in an Invento ea 
tive, and en- ry. | _ 
force an In- 


vento). Treadcroft contra White, Mich. & Hill. 1671 
Lord Keepct Bridgman. 


Grartuirieg RES That for gratpities given by 
not to be AJ \. a Steward, as in Marqueſs of Hi 
proyed. cheſter and Withers's Caſe, no proof to hx 
of payment, bur allowed upon the Par 
ties Examination that he gave them, and 
he not to be examined to the particular, 
nor to whom giyen. Quærę. 
An Allow- And alſo in this Cale, part of the Pe 
ance was retal Order (as it was ſigned and inrob 
made in a ſed) was left out of the Entring Book ini 
— the Regilter's Office, which directed an 
thar part of Allowance to the Defendant : And in te 
the Order, ſpect of the ſaid omiſſion in the Order, 
which _ the Maſter made not ſuch Allowance, but 
beendet hon Exceptions tq the Report the” A 
in the Regis OWAnce Was made. | | 


ſter Book, 
| 4 Trauth 
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N vely contra Teavely 30 Feb. 1971, Lord 
Keeper Bridgman, Lord Chief Juſtice 
Hale, Juſtice Wylde, and Baron Whyna- 


ham. 


H E Caſe appeared upon the Order 
in fol. _—_ and 1 Verdict is 
xr the Plaintiff, That his Father was 
ead before the ſigning and inrolling the 
decree; And it coming to hearing 11 
wemb. 1671, before the Lord Keeper 
Chief Juſtices Vaugban and Hale, bo- 
te any determination of the Cauſe, 
ey would be ſatisfied with Precedents, 
here a Decree ſign'd and inroll'd after 
e death of the Party, hath been, for that 
auſe only of the Death of the Party be- 
Pie Signing and Inrolling, reverſed. 


dencs, wiz. Frere Plaintiff againſt 
De, Defendant, which was heard 


73 


And this Day they produced for Pre- A Decree not 
to be inroll'd 
after the 

Plaiptitfs 


roo Janngrii g. Car. 1. where the Defen- Death. 


in ent Exre would have hadthe Adminiſtra- 
aur of Frere to ſign and inroll a Decree 
onounced in Frere's Life- time; and u 

a reference to the fix Clerks, they 
ified they could not by the courſe of 
e Court. | 


vr) | 13 4pril, 


. — — PR = ; ek * * — — * * 
— — 3 1 — — — = - 
” DES EIT aac aa dogs: non wp — — 
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| Devering and 13 April. 20 Car. 2. An inrollment o 
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— ang Decree in 10 Car. I. being loſt, the C: 
30 Years,the aſter 10 long time ordered to be reheat 
Inrollment | 

being loft. 22 Febr. 20 Car, 2. A Decree made 2 
— ordeted; That if the Defendant died | 
Defendant, A fore Eaſter, yet that the Plaintiff may: 
— - terwards inroll it. 
dered to Yes f 

— 2 Dec. 21 Car. 2. The Plaintiff an 4 
before Eaſter, miniſtrator; and after a Decree pronou 
Pew Plaintiff, ced, died before Entry of the Order, a 
Cadmore De- the Entry is ſuſpended by the Admi 


fendant. ſtrator 4e bonis non, &c. 


Cullum Plain- 19 Maii, 22 Car. 2. Money, after al 
tiff, Dove De- cxee inroll'd, certified due to the Exc 
fendant. tot of the Plaintiff; and upon Exceptic 
to the Report, they being no Parties 
Court, diſallowed ; But theſe Preceden 
did not ſatisfy, and thereupon the Bill 
diſmiſs d, unleſs Cauſe. 


Rich contra Sydenham 23 Maii, 1671, L 
Keeper Bridgman. 


« 


An unconſci- 


HE Plaintiff lent Sydenbam a 

_— * Stidulph 200 l. and they gave hf 
nal Sum, A Jud f [ 8 

ſmall Sum, à Judgment of 1000 J. to pay 800 

ſhould not be within three Months after either of tht 

helped in Ei Fathers died, or they were married: Hy 

gy 7 dulph's Father died, and Sydenham matti 


thing to at- 
tach upon. 


Reports in Chancery. 

Coheir of Porter, who had a 'good E- 
ze, but it was in Truſtees Names in 
pint of Law, and the Plaintifl's Bill was 
ſubject that Eſtate to his Judgment: 
ut it was held no equitable Conſiderati- 
z, and therefore his Bill was diſmiſ- 
d. 


iliams contra Smith, Hill. 1671, Lord 
Keeper, 


DlLL to be relieved againſt ſeveral 
O Securities got from young Mr. Wil- 
ms preſently after he came of Age: 
herein were cited, 
In Lord Coventrys Time grounded on 
Precedent in Lord Elſemere s Time, where 
Accompt was directed to make appear 
hat was paid upon Security ſo got. 
Geaſcall and Walker the ſame ; alſo Mal- 
and Somers the ſame. 
But here Smith had a Recognizance 
d a Mortgage, and a Bond for differ- 
Wt Suns ; and there appearing no ſur- 
ize on Williams when iz Mortgage was 
ade, and nothing appearing bur that he 
Was a ſenſible Man, the Money on the 
Wortgage is decreed with Intereſt; bur 
payment thereof, Smith to afſign, and 
dt to enable himſelf ro recover the Mo- 
Wy on the Bond or Recognizance by the 


Wortgage. 
9 Car. 
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Miller and 
Carter's Caſe. 
Relief againſt 
Securities got 
from younger 
Heirs. 
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Reports in Chancery. 


Magan Plain - ꝙ Car. I. per Lord Coven an Award! 


tiff, Pindar 


Deſendant. 


An award ſet 
aſide. 


amined, tho executed by ſeveral 4 
leaſes, | 


| Cooper contra in 1671 or 1671 


Butcher of Croydon Defendant, 
the Plaintiff call'd him a Banki 


and a Reference was made to Arbitrata 


who awarded 4957. damages upon 
Plaintiff's Bill: It was ordered, Ie. 
notwithſtanding the Award, a Ti 
ſhould be had what the Defendant 
damnified, and he had a Verdict but WW; 


10. and the Plaintiff was relieved agai 7 


Cole & Colt. 


the Award. 


Chambers contra Greenhill,  Fulii 16} 
Lord Keeper Bridgman. : 


Demurrer was to a Bill of Revi | 
exhibited on new Matter; r. 
that it ought not to be admitted win 


the Matter was of the knowledge of Mir. 


Defendant at the time of the Anſwer iq 
Hearing, tho there was then no proof da 
it: But afterward the Proof came to lig 

And herein was cited, where the Del ( 
dant ſets forth Deeds that made a Ti p 


per Anſwer, but were loſt afterwards, Ait 


a Decree againſt them: But coming | 
| li 
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ht afterwards, the Bill of Review was 

itted; But the Lord Keeper faid, 

is Caſe was not like- the other, and ſo 

effect diſmiſſed the Bill, but then gave 
e to produce Precedents. 


ickland contra Lock, 12 FJulii, 1672, 
Maſter of the Rolls. 


HE Caſe is, A Leaſe was made in pie of a for. 
1640. to Truſtees in Truſt to raiſe mer Decree 
eral Sums, and the Overplus to go to over; ruled. 
Heir of the Leſſor: the Plaintiff's Bro- 

r, Son and Heir and Nephew of the 

or, exhibired a Bill per Guardian in 

63, to have an Accompt of the Pro- 

againſt the Leſſees, and dies; and the 

intift per Guardian revives the Suit; 

the Accompt is ſettled, and the Plain- 

at 19 Years old, and his Guardian 

es 93 l. ſurplus of the Profits from 


ning Leſſees, purſuant to the Decree. 
Erbe Plaintiff coming of Age, takes 
1. minjſtration of his Brother, and ex- 
) 


its a Bill Original, without taki 

ice of the former Suit: And the De- 
dant, ſurviving Truſtee, pleaded the 
xr Decree and payment in Bar; and 
Queſtion was at arguing, Whether 
Plaintiff having had an Accompt as 
ir ſhall have it again as Adminiſtrator? 
| the Plea over · ruled. | 
8 Porter 
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Porter contra Hubbart Eil. 1672, y 
| e Vaughgy, and Rajnsford. 
uud. SAAB FE e 
8 — 2 Cat ea er aim alm 
ih . oſecution, after Hind; ** 
— being — tedemption of a Mortgag 
Mortgagee. how Intereft fhould be abated and 
Accompt ſtated ; the Caſe was, 
That the Plaintiff's Father mortgag 
the Manor of Alfarthing, 1636, for 500 
to Danes, who entred in 1641, no In 
reſt being then paid; and he enjoy d 
till 1649, and chen the Executor of t 
Mortgagee, aſſigned it to the Defendan 
Father for 7000 1. part of a Debt owig 
by Dames, that was a Farmer of | 
Crftoms. 
The Defendant's Father enjoyed t 
1663, and charged the Lands with 
bove 5000 /. And in 1667, the Plain 
deaf a Bill to redeem, which 
n 1669 by Juſtice Ratnsford, ! 
a Redemption decreed, and Intereſt fi 
1642 to 48, to be moderated to * 4 
Com. and profits to be accompꝑt 
The Defendant appealed to we 
Keeper Bridgman, who alliſted » 
Miro, Tyrel. and Hude, ordered 
tereſt ro be ſet againſt he certain Prol 
4 164r ro 49, we Defendants 
ther Purchaſe, dur tafual Profits wu 
8 for. 
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And what the Intereſt of the 5000 /. 
mente before 1641. to be taken 
inciha. 10 4649, ac the Alignment; 
tereſt to be computed from that time 
che 5000 l. — 5 ntereſt then de | 
The Plaintiff, after 4 Years 
ps upon this Order, 1 gt to my 
rd Shaftelury, ut ſupra. 
Who upon the hearing declared, That 
Aſſignee of a Mortgage ſhould be i in a 
trer condition than the . Mortgagee ; 
ruled Intereſt to be paid but for the 
5000 J. from the beginning, * 
xcedents were cited, a 
t of the Roll. 5 2 4 5 
1 Mich. 18 Car. 3. Lord C or 
ud Mr. of the Rolls. Smith. = Pete» 
berton, Ealf. 17. Car. 2. Lord Chancele 
int ar as exprels in the Caſe | 


ww and 8 Her, Mich. 13 Car. 2. by 


. h br 


War it is otherwiſe, if the Morgage 
«Mc into the Aſſignment. 


the. 


„gave power to abate Intereſt, 
2 


blelome Times between 42 
he Circumſtances required: An Fre 
ents were cited, vi. | 
% and Jenkins, 22 Julii 21 Cor. Ma- 
8 80 © of the Rolls. 

Upon 


Hud as to the abatement of Incexeſt, it Intereſt aba- 
I alledged, That an Ordinance about ted. 


80 


ſequeſtred. 


© little could be made: But in this 
of Porter s, the Lands yielded as much 


Reports in CBhunckry. 


Upon a Mortgage in 1534, and the 
Redemption — an Javereſ mi 
mp ro * per Cent. from 42 to 4 

t there both Parties were in the Kin 
Service, and the Lands ſequeſtred for 
Mortgagee's Delinquency, ſo that no j 
fit was made of the Land. 

Lord Cobham and Lord Rofs, 15 J 
and 1'Falii, 15 Car. i. 

The Lord Chancellor Clarendon 
Maſter 6f the Rolls; to redeem 
Mortgage made in December 1642, whe 
it was ſo mitigated, that there the Ma 
gagee promiſed to enter, and agreed ſo 
do, but did not, whereby the Lands v 


Lord Cornwallis and Miller 1668, 
upon the Precedent of Manſell and Fenki 
and without oppoſition, being upon 
Extent and for a Tailor's Bill. 

And the Caſe of the Earl of Derby, 
where Intereſt was quite taken away. 
But theſe were upon the Reaſon, ti 
the Rents of the Lands were loſt, or | 


that Time as at any other, and the Ma 
gagee in Poſſeſſion in 1641; ſo that tiq; 
was no loſs by the Land more t 


Reports in Chancery. _ 
But Mr. Porter's Father was in the Intereſt mo- 
ing's Army, being a Bed-Chamber- Man, derated. 
d was a Sufferer in his Perſon; and there- 
re Intereſt was moderated to 6 J. per Cent. 
om 1642, not only to 48, but from 
nceto 51, and ſo until this Time. 
But 'quere, By what Power could it be . 


Woderated from 1648 to 1651, contrary 


) the Law, and never one Precedent in 
> Vide . 

But Mr. . Keck argued, That it ought 
be but at 6/. from 1636; for that by 
e Act made 1660 or 1661, to ſetile ic 
6 l. it looked back to all Contracts 
fore that Time; and that it was the 
onſtant Practice in the Exchequer, and 
at he was over-ruled in it by the Lord 


hief Baron Hale, who drew that Act, 


d ſaid, that it was the intention of it. 
And the Lord Chief Juſtice Vaughan 


aued for the total taking away the In- 


reſt between 1642 and 48; for that 


Wolt Men then buried their Money, and 


d made no Intereſt of it. | 
But then a Man might have taken it 


h pas occaſion ſerved, when as lent upon 


Mortgage, he could not have it when 


halle would. And theſe Rules being given, 


Accompt was directed both of caſual 
nd accidental Profits from 1644. 


G Toung 


_ — — — 9 ˖ —— — — 1 
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Young contra Coole, 9 Apr. 1673. Log 
Chancellor Aſhley and Juſtice aan. 


Relief on an 


8 to a Bill, to ben 3 
Award. 


lieved againſt an Award-Bo 
for exceſſive damages given; and orde 
ed, That the Defendant ſhould anſwa 
bur the benefit of the Demurrer ſave! 

Pot. 38. to the Hearing: Upon which the Caſes d 
Morgan contra: Pindar, and Cooper, conti: 
the Butcher of G were cited. 


Smith contra Hanbnry, 16 Odd, 1673, 


PT} Juſtice Ellis. 

| 225 Zr 775 1 
: er dn at HE Plainti ht the uity d 
Redempn « Rede 3 the Equity in 

. 

Fee, and upon an Aceompt directed d 
Proſits taken under the Mortgage, by ut 
Order on Hearing, 26 ven. 1670, . 
was alſo ordered. 
That the Maſter examine, whedecth 
Wife of the Mortgagee did recover Dowet 
out of the Premiſſes, and what Satisfadi- 
on was made for that Dewer, and cert: 
fy bow he finds the ſame. N 
The Maſter ſtared the Matter ſperia 
ly, That the Wife recoyered Dower, and 
ic was paid, the Sherill having let 1 


Out. 


— 
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Reports in Chancery 
And then the Queſtion was, Whether 
this ſhould go to diſcharge the Mortgage? 
And the having recovered by Law, and re- 
ceived it without Oppoſition of the Mort- 

agor or his Heirs, it was ruled, That it 
old not go towards diſcharge of the 
Mortgage, tho the Heir of the Morrga- 
gee did not prevent her Dower, - 
And it was ſaid, That the Heir of the 
Mortgagor might recover it of the Dow- 
ereſs: But quære, whether the Statute bars 
„ 

But vote, in this Caſe, ſhe was a Par- 
ty to the Bill, but not brought to hear- 
ng. 


2.4 Ooh. 1674 26 Car. 2. 


JE DS e 
l. 2 24. 2 Lt <> + 


Nov, 5. to Partridge for 40 Years, . 
1654, and 55 to Sherman the Plaintiff's 


fiſt Mortgages. 

1664, Sherman the Plaintiff, Admini- 
ſtrator durante Minoritate, exhibits a Bill 
againſt Robins and Browning, and (ets forth 
a Title to diſcoyer Defendants Title aud 
redeem, and the Defendants anſwer; but 
G 2 no 


Shermay contra Cox, Lord Keeper Finch, "A 


1 
cl Husband for 1 500 J. and afterwards to E uity of 
1 
{ 


WS te eee, 
— 


0 76 e 
ar R ins mortgaged fi Eſtate, _= . 4 + 
Aug. 5. to Smith for 99 Years, 72 2-1/4. 


one Browning ; Browning buys in the two — 


b 
j 
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Parties. 


Reports in Chancery. 


no further Proceedings were by the Plain. 
tiff, Browning has notice of the Plaintiff's 


Ws 


1666, Browning exhibits a Bill again: 
Robins alone, to redeem or be precluded, 

1667, He obtained a Decree, and the 
Accompt ſtated of what was due by: 
Report : And afterwards Robins got a Re 
ference, and the time ſet to pay the Mo- 
ney or be barred. | | 

All this time Robins was in poſſeſſion, 

1667, after Precluſion of the Defen- 


dants, Cox bought Browning's Intereſt. 


1669, the Plaintiff brings a Bill to re. 


The Defendant pleads his purchaſe, 
and the Equity of Redemption barred. 

Quzre, Whether Browning ſhould have 
made the now Plaintift Party to che Bill N. 
ro preclude, and whether the Plainti 
ought to be let in to redeem ? "SLY 


Lord Keeper declared, oP | 

The Caſe was to be judged by com- iþ 

paring them on both ſides, and ſo to choſe 
the leaſt inconvenience. | 


x. He ſaid it was extream miſchievous . 


tothe Mortgagee to make all Parties that 


had Intereſt, Parties; for ſo every Mort- 


gagee, in caſe of often Mortgages, was 
continually a Bailiff, and his work never 
at an end. 2 | 

1 | 2. But 
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2. But ſaid, That he would be help'd 
at laſt in having his Principal, Intereſt and 
oſt: For he may come in as to the 1,2,3, 
1, Cc. Mortgages. But in the other 
aſe, if the Plaintiff ſhould not be relie- 


zuin; and therefore thought Trouble and 

Pains leſs prejudicial than Ruin and total 

ols. 

So over-ruled the Plea. 

But declared, That the Accompt ſta- 

ed, and Report per Decree ſhould bind, 

nleſs the Plaintiff ſhould prove a great 

olluſion; and declared, He would con- 

ider of a Way to make Men take care 

o redeem Mortgages, either by making 
ta Rule, 

e. That Intereſt upon Intereſt ſhould 

e allowed, &c. Or, 

2. By taking away the Rule that Mortga- 

ces ſhould anſwer for what they ſhould or 


. Wiccompt upon Oath ſhould bind, unleſs 
le {proved by rwo Witneſſes. | 


Caſes abour 1672. 


25 Reſcarrick and Barton, where Barton had 
er Decree for Precluſion of an Equity of 
edemption of a Mortgage of a dry 

0. G 3 Re- 


ed, it would be an irreparable Loſs and 


ight receive without their wilful default: Parties Oath 
and he ordered, That the Mortgagees bind. 


— 
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| 35 Reverſion made in 1648, after a Woman 
| Death, who lived till 1668, and Reſcarrich 
Bill was to redeem as iſſue in Tail. 
And upon the Plea, the Queſtion waz 
3 the Plaintiff as iſſue in Tai 
ſhould have been Party to che Decre 
that precluded the Equity ? And reſolve 
he need not, for that Barton could ng 
have forced him to redeem, for the Mon. 
gagor might have Iſſue; and ſo the Plain 
tied, had no Tale till the Mortgaga 


Ar the Rolls, 

Lord Holz, Where it was declared tt 

3, Cc. Mortgagee that had bought in th 

| firſt Mortgage to bar Equity, was nd 

obliged to make the ſecond Mortgage: 
Party to that Bill and Decree. 


| Wenn Allen, 19 Jun. 0768 Loy 
ö Kee 8 Some TY. Finch. 


FEST 22 AT ET 75 24. 


Aſtate for 4 | Dev to ſuch of the Children 0 


Tod Dbiq@ 


© — — — — 


Life in a De- 4 5 B, . and D, as (hall. k d 
Vile. livin t the Death of EZ. f 
gar an Eſtage for Liſe ro the Chi 


dren. 
And adjudged, That in that Caſe, the 


Word auler e to eee 
122 . 10! _ . 
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Car. 1. was cited, where a Deviſe to Tol and 

four Sons was adjudged, That the three ge. 

younger had but an Eſtate for Life, and 

wa the elder being Heir, the Inheritance be- 
"i longs to him. | d f 


Elard Plaintiff and | Warren Defendant, 
Term. Mich. 1681. 


N 4 500 l. was proſecuted to a Seque - On. 
ration, and the Sequeſtrators in poſſeſ- 


ſion of Lands of the Deſendant, which the 
Defendant held for a Term; and upon 
Motion, ordered, That the Commiſſion- 
ers of Sequeſtration do fell the Term 
towards ſatisfaction of the Decree. 


Harvey contra Harvey. 


1a Sequeltration upon it, and the 82. 
dequeſtrators in poſſeſſion of a great Houſe 
in St. Fawes's Square, which was the De- 
ſendant's for Life; And upon Motion, or- 

dered, That the Maſter allow a Tenant 
bor the Houle, and the Sequeſtrators to 
make a Leaſe, and the Tenant to en- 


«(4 , 


G 4 | Coun- 


7 2 


\ Decree againſt the Defendant for Sequeſtrati- 


A Decree againſt the Defendant, and 2 Chan. Caſes 


* ie w. 


.. 
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| Counteſs of Segel againſt Harding & 1 4 
Jun. 2635. 


_ _ T Pon a Bill of Review, the Defe 
per dant had a Decree for 1 800 

3 ro +, and 200 J. per Ann. out of a Mano 

Cauſe for a which the now. Plaintiff pretends not 1 

Bill of Re- be worth 50 J. per Ann. and to charge ib 
Counteſs with the Rent and Atrear, uh 
was no Party to the Grant of the Rent 

charge, and therefore brought a _ i 
- Review. _ 

Anpw. That che value was no nei 
Matter, and that it was not excepted in 
in the former duit, and therefore now re 

Executor medileſs; as in the Caſe of an Exccutor, 
— who if he do not plead at firſt, that he hath 
ſets alter che not Aſſets, ſhall not aſterwards when the 
Deb: de» Debt is decreed againſt him, be admittet 
creed. to plead not Aſſets. Ordered, That i 
the Counteſs give not Security to per 
form the Order of the enen op! Gi 
be diſmiſſed. 7 aq, ar 


ic 


Grenhil againſt, cla, 11 Fu, 16 35. 


Relief on an HE, Bill was to be aero againl 
Award. Arte an Award ſubmitted to by the 
Parties, and Bonds given to perform it 
Court declared, They would neither con- 
firm nor overthrow ſuch Awards, ynlels 

| Cir 


— * 7 
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icumvention or Corruption were pro- 
d. But otherwiſe, if che Award was 
ade by order of Court. 


ichols againſt Chamberlain, 21 May, 1646. 
before Commiſſioners. A . ve: 


Hamberlain was indebted to Aiskew , due 
1000 J. and Aiskew makes his Will, £m an Exe» 

Wd deviſech divers Legacies, and makes cutortoaTe- 

hamberlain his Executor and dies. The ſtator, Aſſeu 

aintiff, a Legatee of Auster, demands u. Hege 

is Legacy, and Chamberlain denies to _ — 

ay it, and faith he hath no Aſſets, pre- 2 4-. 

nding the Debt he owed to be releaſed 

his being Executor, and ſo nor liable 

pay Legacies: And it was ordered, 

hat it was Aſſets. And upon an Ap- Þ 

al co the Houſe of Lords, it was refer- 1 

to Baron Trevor, Judge Pheaſant, and „ 
dle, who certified it to be a Charge in 

per quit y. | | 


arl of Suffolk contra Sir Richard Greenvill = 
© ux' 16 Jun. 17 Car. 1. Lord Keep- 
5. er, Juſtice Hutton, and Whitlock, 


HE Defendant, the Lady Green» 
vill, whilſt ſhe had a Decree againſt 
Wc Plaintiff for 600 J. per Annum; againſt 
ich Decree the Plaintiff prayed to be 
(charged, in reſpect of a Deed * Af 
ign- 


G 


| Defendants 


examined on n; 
mined 
Interrogato- 7 


ries: 


ved) was void in Law, and bein 
-ought not to be mentioned againſt 
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ſignment of the benefit of that Dea 
made by the Lady before her Martig 
untoone Cutford, upon a verbal Agreeme 
berwcen the Defendants before their 
riage, that ſhc ſhould have the power ul 
ſole diſpoſe thereof, which Cutford al. 
the Lady had releaſed to the Plainti : 
and the Plaintiff not having the Deed 
produce, and alledging the Defendant} 
Richard had gotten it and conccaledi 
and the Defendant denying it ; order 
That the Defendants and Catford be e 
Interrogatories fot gilcone 
of the Decd or a Copy thereof; and! 
cordingly were examin'd, and the Mat 
not being at all clear'd thereby, 


| 
{ 


What was the Contents of the Deed, mall. 
than at the former hearing: the Co. 
maturely conſidered the Points in quelligh - 
and conferring now together, were una | 


mouſly of Opinion, That there was nei 
ſufficient Matter nor Proof at laſt Hear 
or now, to bar the Defendant Sir Rich 
of the ſaid Decree, or relieve the Plain 
and that che Arrears of the 600 l. pri; 
deerced to the Lady, being in its of 
Nature a Thing in Action, and ſo to 
come by meerly by the Proceſs of Mt! 
Court, cannot in Law be aſſigned ol 

ſo that the Aſſignment 0 2 (if j 
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ule of Law in a Court of Equity, no An Align. 
n/iderarion appearing to ſupporg the ag ofa De- 
ne, Which ſhould make it better in E- Gora, 
uity than at Law. The ſaid Sir Richard's is void. 
* nt, in conſideration of the 
Marriage, being in (ybyerſioa of the 
ounds of Law and right of Marriage ; 
id that unleſs the Agreement had been 
Wnſadted by a legal Aſhirance, and good 
Law, it was not fit for a Court of Equi- 
to give any ſuch Power to a eme Co- 
t as the Lady pretended to. And where- 
Things in Action, tho' not aſſignable, 
Wcre ſometimes turned over by Letter of 
ttorney, all the Court declared, That Letter of Ar- 
ic had been ſo, yet peeſently by the — 
„rriage the Letter of Attorney had de- ne- by 
"Wrmined ; and that all Covenants, Pro- ela, Tiste. 
Nes and Agreements made by Sir Richard 5 Promile to 
bis Lady before Marriage, touchiag 3 
nt diſpoſal of her Eſtate, were Eextin- extinguiſhed 
iſhed by the Marriage: And that if by bis mar- 
e had an effectual Letter of Attot- Nag ber 1 
Sy, and the fame had Concinuance, he c,), Vel 
Wud nor in his own Name releaſe to the 26. 60. ; 
anti: And thereſote that being void, Releale of an 
remained a Party intereſted, aud ought —_—_ * 
c by his own Gath, being but a ſingle 
itneſs (none but he (wearing to the 
Woncents of the ſaid Deed) to be admit- 
da Wirneſs for that purpoſe, there be- 
g allo other Exceptions againſt him, in 


4 xe- 
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reſpect of former and continued Dif 
ences —_— 8 and him : 4 
the Court held it very dangerous to y 
_—— mit the Contents and Sufficiencies | 
be proved by Deeds to be proved by Teſtimony of Ni 
Witneſſes. neſſes, the Conſtruction of Deeds being i 
Office of the Court; and the Fact tou 
ing Execution pertained only to the pd 
of Witneſſes;and ſo the Bill was diſmiſs 
and Sir Richard at Liberty to proſecute 
Decree againſt rhe Earl. 1 


H 


Offley contra Fenney and Baker, 19 Cafe 


1647. tk 
AN Bucen-- TAE Plaintiff and Offley, Jenney Wl c 
tors muſt ſue, Defendant's Son, an Infant of MW 


and be ſued. Years old, are Executors of Sir Fohy ( 

fley, and the Plaintiff exhibits his Bill 

be relieved for a Debt; and a Dem 

thereto, becauſe the Infant Executor was! 

Party : And the Bill being amended, ar 

ther Demurrer was, Thar the Infant d 

not charge in the Bill by his Guardia 

> and the Father not being thought fit to 

Six-Clerk a Guardian, the antienteſt Six-Clerk is eſt 
Guardian io dered to be Guardian. 

* All Executors muſt ſue and be ſued. 


fi 
tl 
tt 
1 
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3% contra Atterby, 24 Car. 1. 1649. 


Deviſeth Lands to his Wife for 
„Life, and after to his eldeſt 
, with Condition, Thar if his Wife 
d be with Child, 80 / ſhould bo 
d by the'eldeſt Son and Heir at Law 
he Child after the Mother's Dearh. 
Wife had a Child ; and after, the 
ther and eldeſt Son convey away the 
d to a Purchaſer; and upon notice 
O ved of the Will, a Decree was made 
the Daughter for her Money devi- 
and declared, It was a Truſt devi- 


W 
1 


uc 


M( 
bo 
6 


71 ( 
ill 
1 


ſeeing he who was to have the 
fit of che breach of the Condition, 
the Party (as the Heir) which ſhould 
the Legacy. 1955 

he Ground of the Stature of Wills, 
rt dh is 32 H. 8. cap. 1. is for the 
da of Children and Poſterity : In this 
-rol& there were no Children, but the 
is Felt of Poſterity. | 


ed. 


Sul Neobin- 


93 


v go with the Lands; and yet this Deviſe void 


* in Law, and 
of MW! was void in Law as to the Lega —＋ 


Equity. 
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Robinſon contra Fletcher , 1653. L 


Commiſſioners. 
A Deed de. T HE Plaintiff, formerly the N 
creed not to of one Fleicher, who had bei 


be given in 15 . ö 8 
Evidence to bis Marriage been queſtioned for Tiff 
bar a Title ſoa, and thereupon made a Deed LO 2 
of Dower, younger Son of his Lands, and then e. 
ries the Plajatifl : And being acquiuiht 
afterwards dies, and the Plaintift brit 
a Writ of Dower againſt the Hiſt. 
whereupon the ſaid Conveyance; is gi 1 
in Evidence to bar her: Aud rhereuſth 
ſhe briogs a Bill in this Court, and ib 
decreed, That that Deed ſhall not bit 
ven in Evidence. | Wa 


Ft 

Eatl of Curliſie contra Goble & ux Wt 
others, Executors of Andrews, Hill. 10D 
Lords Commiſſioners H/idarington, I be 

_ ril, and Fountain. TR 


a 

| | i 

HE Plaintiff mortgaged LandsFnd, 
Andre ms in Fee for 1000 1. ani 
venanted and gave Bond to pay the I tl 
ney, and forfeited the ſame. Andrem r E 
leaving Goble's Wife his Heir at Hd 
Goble and his Wife exhibited a Bill agi me 
the Plaintiff to have the Money paid, Furt 
that the Plaintiff be forecloſed of the Bill 
demption. It was decreed on that Wecut 
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at if the Plaintiff, - che Earl, did not 
chem the Money by a Day, that then 

ſhould be forecloſed, and the Land be 
d abſolure againſt him. Afterwards 
now Plaintiff diſcovering that Andrew s 
& Mortgagee had made a Will and an Ex- 
tor, which was lately proved, and had 
o reby given the Mottgage-money to his 

Fecutor, exhibited this Bill againſt the 
uSfendancs (the Time given for payment 
the Money being paſt) ſetting forth 
Matter t ſ#pr4; and that the Execu- 
was no Patry to the Decree, nor was 
n known that there was eicher Will 
Executar, and fo to be relieved againſt 
t Dectee, and to be directed to which 
pay the Money and have the Bond up, 
$ this Bill; which was an original Bill, Original Bill 
| not @ Bill of Review. To the Bill a g . 
; Defendants pleaded the Decree ; and ce 
hearing rhe Plea cwas argued, That 
a Cale of extraordinary gence, 
if the Executor have the Right by 
nd, Covenant and Will, the Court 
not rake it from him ; and if the Heir 
che Land, the Plaintiff was liable to 

Executor for the Money upon the 
nd and Covenant, and ſo to a double BilloſR eview 
ment, which was hard: And the „ill not lie 

urt was of Opinion, That in this Caſe againſt ther 

the Bill of Review would lie; for that the Parties than 
at Nerutor was no Party to the firſt Bill: a s 
1 And 
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And was alſo of Opinion, That in d 
Caſe the Plaintiff could not have his La 
again, for that it was forfeited ſince t 
Decree ; and if the Executor had t 
right to the Mortgage- money, he mig 
by Bill obtain a Decree againſt the H 
for the Land; or if it were ſold for 
Price of it, yet the Court would 1 
put the Executor to take that Courle, | 
that he had a remedy at Law for the Ba 
and Covenant, which the Court co 
— not hinder him of, Ordered, That t| 
withour pre- Heir ſhould anſwer without prejudice! 
judice. his Plea: Afterwards at another Day t 
Plaintiff moved to be admitted to a 
of Review. Ordered, That the H 
bring the Deed of Mortgage into Cou 
and that the Bond be alſo brought i 
and that the Heir ſhould ſell the 
and bring in the Money there, to rem 
laterpleadet. Whilſt the Executor and Heir interplead 
for the ſame. 


* _ 
” — Fugen 


n 
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tred contra Devanx and Colladen. 1659. 
Commiihoners Widaringten, Tyrrel, and 
Fount aine. 


*. 


HE Plaintiff being left rs his Adi- 
on of the Caſe at Law, moved, 
at inaſmuch as the Bill here was ex- 
ed within the Time limited by the 
act. of Limitations, and that pendi 
: ame, the Time was elapſed; the De- 
dant might be ordered not to plead the 
at, at Law. 
Mynard for the Defendant; The Bill 
only to examine Witneſſes to preſerve 
Weir Teſtimony, and not to be telieved; 
. Wd chis Court cannot controul an Act 
J Parliament, and the Plaintiff ought 
bare lodged his Original in Time, as 
might. | 
| — If he had done ſo, the De- A Defendant 
dant would have brought it on by Pro- 2 
Vbolore it was ready; and it was the 8. Hs he 
pic of chis Court in like Caſes to Limitations. 
D che Defendant from pleading the 
t. and cited a Cale between Chambers 
Ady, which he ſaid was ſoon after 
tatute was made. Vide The & 
Widdrington. It was a doubt in Doctor en 4. 
Scudent, whether the Chancery could Furiſdifion 


eye againſt a Statute Law. of the Court of 
Chancery, at 


H Hos = 
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Hoskins for the Plaintiff, It was th 
Lord Coventry's Rule in like Caſes, T 
if the Defendants would not conſent 
wave that Plea at Law, he would reti 
the Cauſe in this Court, and decree 
here. Ordered, That the Court be 2 
tended with Precedents. And upon fig} 
of Precedents, ardered a Caſe to hi mad 
and the Court would adviſe with t 
Judges thereupon. ( 
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* 


IN 


CHANCERY, 


Decreed by 


liam Copper Lord Keeper ; 


AND NOW A Bill in E- 
| . quity to be 
Lord Chancellor of Great Britain. *<ivcd 
againſt an 


| Accident or 
X g Fraud in the 

ry contra Jonathan Midaleton, Colliſon Writer of a 

| Bond, who 

leſt out one 

| | of the in- 

Bond for 5 J. was ſealed and tended Obli- 
delivered by the Defendant Jo- gors Names, 


nathan and his Brother 7ho- who yer af- 
terwards had 


mas, for whom he was to be propoſed ber- 
band ; but Colliſon who drew the Bond, ter Security. 
ft out Fonathan's Name: Thomas and tbeotber O- 
e Plaintiff had ſeveral dealings together Pe. 2410 
Us many Years afterwards, till 7 homas run away, 


H 2 broke 


A 


— 
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broke and went to Jamaica in a Shi 
whereof the Plaintiff was Part-owne 
and after that ſold his part ro one | 
coks in May 170c. Mr. V. being con 
to the Defendant Jonathan, and havin 
folded down the Bond, ſhewed him u 
Condition, with his Hand and Seal, an 
demanded the Money or freſh Security 
which he agreed to, and propos'd 
Raycoks, who demanding a ſight of 
Bond, found the miſtake, and diſſwade 
the Defendant from entring into ne 
Bonds; Mr. Bird the Lawyer adviſin 
him that the Bond was void againſt hin 
whereupon the Plaintiff exhibits his Bi 
ro be relieved againſt the fraud in Coli 
and to have a performance of the Deter 
dant and Jonathan's laſt Agreement. An 
| Agreed the Mr. Vernon for the Plainti | inſiſted, Th: 
remedy was were proper in a Court of Equity to! 
proper in E. help d againſt an Accident or Fraud: 1 
* which the Lord Keeper agreed. Mr. Di 
bins for the Defendant, Thar the Pat 
Obj. e cmra. was never bound, had committed 
Fraud; but on the contrary was circu 
vented into the laſt Agreement : For h: 
he known that his Name was not int 
Bond, he never would have treated: U 
and chat the ged the Preſumption, That it was pal 
Plainritt sAl- 8 N 
and the ſtalenels of the Demand. If 


lega: ion was | * 
— proved. Man make a voluntary Deed or Gift 


writing which is not effectual, this Con 


U 
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ill not aſſiſt, and they have not proved the 

\[legation, that they had refuſed to lend 

WW: the Money, unleſs the Defendant 

'ould become bound for it, nor any 

Wlreaty thereon, nor Money lent, nor 

ontract proved, nor Bond nor Evidence, 

or any Demand nor Intereſt paid in 49 

cars; and rhat would be a ſufficient 

Time to ground a Preſumption of Pay- 

ent, even at a ni prize, if the Parties 

ad been able, and we prove dealings of 

bm. with the Plaintiff almoſt ever 

Ince. 

Lord Keeper, The Defence will not cr pro guer. 
revail, for his Hand and Seal is ſuffici- 

nt Evidence, and the omiſſion of his 

ame in the Bond a ſufficient Accident Or füge: 

or Equity to relieve againſt. I muſt Time io 
dectee it againſt you upon the firſt A- ground apre- 
reement, for 49 Years is not a ſufficient lanption ot 
[img to ground a Preſumption of Payment —— 1 
Equity, as you would have it, but to try — 
ou may take an Iſſue and try Payment ment. 
t Non-payment next Aſſizes. 1ſ#2 ac- 
ding. | 


H 3 1 
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Sir Chile Ory, 4 FI contra 100 
. * Mobun. 


4 


Lora Chet J N this Caſe the Lord Keepks dete 
Juſtice Ire the Aſſiſtance of the rwo Juſtices; 
oy es, And the Lord Chief 8 Trevor ful 
—_——— n ee ſaid, The ueſtion in thi 
—— Cale, does ariſe upon hs Settlement 
Settlement Charles Earl of Maeclesffeld, who by 'Leak 
10 3 e and Releaſe of the 23d. and 2 th Apr 82 
Efe u, ſettled all his Lands in Cheſpire on & 
. Henry Hobart and R. Maſon, Eſq and thei 

A commin Heirs, to the Intent that a 1 
— Recoyery ſhould” be ſufſcred to the ' ul 
SY INE of himſelf for Life;' remainder to Chark 
Lord' Brandon his firſt Son for Life; Re WP" 

maingder to Fitton his fecand Son for Lift 
Remainder to their reſpective Ifſues Male, G 


Remaindet for 99'Years'tq the'Trifftes 


for raifing 12000 /. to he difpofed of = 
; Earl Charles ſhould by Writing or Wil * 
Reſervation 3 point: And there i is a Powet in the Ft " 


for Parues to tlement, whereon the Queltion ariſe 
make Leaſes, l 
as they ſhould Whereby it is reſerved to Earl 'Chark;, ö 
come ino Lord Charles and Fiiton, ſeverally as the 
roile men. ſhall come into Poletlion, to make Leal 4 

for three Lives or 21 Years, or any 0 0 


Of what ther number of Years, determinable 01 


51 — . - , 
— Sc. three Lives, in this manner; Firſt,of al 10 
I. cler ving d * ot 
the amient Or any of the Lands antie atly and accu 


Renis, Se. flomably demis'd; whereof Fines have 
| been 


Reports in Chancery. = 


been uſually taken, reſerving the antient * 

ſual and accuſtomable Rents or more. 

condly, Of all the other Lands, te- * N*(ervins 
erving the moſt improved Rents that — hon 
ie can be got, and that the Tenants ſhould | i 

e feal and execute Counterparts of their 

caſes. It happened, that there was no No Recon 
Recovery ſufferad, but there is a Clauſe 7 s ut 
in the Settlement providing, That till a 7 88 
Recovery had, the Truſtees againſt whom Pri for 


O he Ir 
t was to be, ſhall ſtand ſeized of all — Soy 


the ſaid Eſtates, in ſuch manner as t 
Recoverers might be, after ſuch Ke —— * 
ry xp ; | might, 

arl Charles afterwards deviſed b his Devi 
Will, That che Sum of 8000 /. oui be Ear of Mo 
paid to the Lady Gerrard, and 4000 l. to — 
his Son Fitton, immediately after his — 2 
Death, and directed the ſame to be rai- 4000 /. fo - 
ſed and paid purſuant ro the ſaid Truſt, Cord F. 
and ſoon aſter died; and ſo the Eſtate _ — 
came to Lord Charles Brandon, who be- ay 
ing alſo intitled to the Remainder in Fee, mainder _ 
as being Heir to his Father (to whom W deviicd 
and his Heirs ſuch Remainder was limited = may 
by the Settlement) deviſed the ſaid Re- — = 
mainder to my Lord Mobun, and died 1 
afterwards without Iſſue; and ſo the A 3 
ſtate came ro Fitton, Earl of  Maclesfield, Life, bor 
bor Life; who made two Leaſes thereof, made tuo. 

one Leaſe of the Eſtate nor antiently and 3 
cccuſtomably let, reſerving thereon the and Mr. Ord 
H 4 | beſt verally. 
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2+ Leale, , beſt improved Rents ; the other beariy 
date 21 December 1702. wherein takin 
notice of the Power in the whole; andy 
to both parts of the Power, and that pit 
ſuant thereunto, and to execute the laid 
Power, he demiſed all the Land in th 
The antient ſaid Settlement ro Sir Charles Orly ani 
Rent vot Mr. Orby, ſeverally and not jointly, 1 
ſpecified. ſerving the feveral antient and accuſtom 
able Renrs, and does not ſpecify wha 
thole Rents are. 

I am to give my Opinion herein, an 
to that end muſt ns _ Thar the: 
ins. Were two Points inſiſted upon by tht 
5 — Counſel for the Plaintifts ; Firſt, As to 
being Execu- the 4000 J. (for my Lady Gerrard mad 
"a = be Lord Charles her Executor, and he mad 
oo l. the Lord 4 N Da th 
8000 l. is not in diſpute,) and the Queſts 
LT on is touching Inicreſt; and | think bp 
io carry l- on the Power Earl Charles had of th; 
rett,  120c0l. it ought to carry Intereſt, fa 
| the Land was charged, the Term velted 
and the Truſtecs might mortgage or ſel 
to raiſe it, and it was to be paid at th 
Thar the Time appointed, and he has appoints! 
Term i in ;mmediately after his Death: The Tern 
_ bature of ig in the nature of a Mortgage, and tho 

Mortgage. 8? 1 0. 2 n 
and ought to nor mortgaged, nor any Sale made, ye 
carry Iate- it is not material, for it was payable 3 
reft, the Time of his Death, and ſo muſt carr 


a+ 4 . 
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ains in their Hands as a Mortgage; ſot 

would be pnly a Transferring to put it 

co other Hands; But I conceive a Dę- 

Wuion of Intereſt muſt be made far the I m—_ 

ime that Fitton had che Eſtate in his ion of Inte- 

wn Hands; for he muſt not have Inte reſt. 

ſt, becauſe he received the profics him- 

If, our of which it was to be paid. 

24ly. Touching the Leaſes, and which 2 9. If the 

the main Queſtion, Whether they be Leatesbewell 

ell made in purſuance of the Power in mage. 

e Settlement? And as to the firlt of . Leaſe. 

e Leales I ſhall not ſpeak much, becauſe 1 812 

ſcems to be givenap by the Counſel As to ibe 

r the Piaintiff, and that a Reſervation at d impro- 

e moſt improved Rent is ſo uncertain, —— . 

at they will not at the Bar contend far 

, for that Reaſon. As to the other Leaſe, 2. As to the 
| Caſe a Recovery had been ſuffered, —— 

d thereby a Power had come to him . 

cording ro the Setriement, whether rhe 

Wcalc would be good at Law? That's the 

ucltion before us. And Sir Charles Or- l tbe Que: 

s Counſel lay down, as a Foundation *'** 

at they go upon, That altho' ir be a 

eaſe by one Deed of all the Lands that Being a Leaſe 

acre antiencly and aceuſtomably demiſed, A. 

d alſo of all the other Lands that were Lands within 

tz that is to ſay, a Demiſe of all the the Power, 

ads within che Power, if that ſhould !f ſuch Leate 
: conſtrued as one Leaſe, and one entire — 

elervation, it muſt be void as to the Re · der- Man. 


N 
' 
| 
| 
| 
| 
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mainder-Man ; yet the Rent iſſuing out 

all müſt be apportioned, and ſoit would 

in Nature of ſeveral Leaſes in Conſtrud 

on of Law, becauſè redaendo ſingula ſingul 

5 the anitient, uſual and accuſtomed Ren 
ſhall be conſtrued to be reſcrved, for i 

Lands aritiently and accuſtomably lk 

and no Rent being reſerved for the Land 

Thar tis void not 5 antiently demiſed, tis . void 48 
againſt the them. Now 1 am of Opinion, tis v0 
Remainder- as againſt the Remainder Man for alli 
— Lands; "and it is to be conſidered, in wh 
Words ofthe manner the Rents are reſerved: The War 
Leaſe, of the Leaſe, are, Reſerving thereforet 
ſfeveral antient, reſpective and accuſta 
Reſerving able Rents ; and the Word (therefor 
therefore. Ce goes to all the Lands: For the Caſe 
1 ted out of 3 Cro. 340. Tanfield and | 
Caſes cited gert; and Winter's Caſe in Oyer 30 
_- _ which is the ſame in effect, where t 
Cr 346 ' Demiſe was of all the demeſne Lands a 
Dyer zes. Sale of the Manor,ac etiam totum Maner 
| de Chanfield ac omniumTirr &. Tenement' i 
mantr” ect an habehdam, the ſaid Scite x 

Demeſ!! es,and alſo the faid Manor and yl 

miſſes ;referving or yielding forthe [aids 

ule Dechetties, c Sum, and for Fe relid 
another Sum, does not come up to this Ca 
— 6 ot this Ufe does nor come u 5 it; for rel 
| Ving bhercfare, is for the whole: But (ay the 
it afterward comes, and ſays, What ſc: 

and reſpective, antient and accuſtomi 


10 


Re 
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ent are payable: That might do, if it 
ght be conſtrued payable out of part, 
hen reſerved out of the whole. But in Knight's 
mebt's Caſe, in the 5th Rep.it is reſolved, Cale 
hat what comes after the Reſervation If thisRe ſer- 
all not ſever it: And it was in thatCaſe vation be ſe- 
led, That what was after the Yiz. was 
Wu: a Deſcription of the Value, I menti- 

this only, becauſe J am doubtful whe» 
er it can make it ſeveral as this Caſe is; 
ut deliver no Opinion for that upon it, 
W:cauſc I go upon another Reaſon, and 4 um Thar 
king it to be a ſeveral Reſervation, Iam it it is ſeve- 
Opinion it's a void LeaſQ. 4 Jer c is 
In the firſt Place, 1. conſider the Re- 1 4 eat. 
ration of the Rent in general. Terms, 
© Michour aſcertaining any Rept; and it 
"Ws been argued ar the Bar, That it is a 
Wood Reſervation, becauſe it is certain by 
eſerence or Relation ro a Certainty, 
num eſt id quod certum reddi poteſt. 
Wow I agree, the Argument will hold vet ſuch 

d ſome purpoſes, and ſuch a Læaſe may Leaſe may be 
good when it is made by Tenant in 80, when 
e fimple, becauſe by making out the „nt in Pee. 
tient Rent, he may recover the ſame, fimple, and 
Wd may, diſtrain, and avow, and averr bow. 
dhe antient Rent; but as ſuch a Leaſe 

I be good, when it is made by Te- 
nt in Fee ſimple, ſo it may in like Bur be muſt 
anner be good, and the Reſervation tee Rete 
kreypon void, if ſuch Tenant in Fee _— 
l can- 
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cannot ſer forth; the antient Rent; qq 

he can ſer it forth, yet it will be ye 

| if he cannot prove what the anti 
Rent is; for he muſt make out, that it 
| the antient Rent; Now here this Le 
was not made by him who was Mak, 

vue this of the whole Eſtate, and therefore w 

Leaſe was differ very much from what may be ma 
F not made by by Tenant in Fee; for in caſe of Tem 
| the Maſter of in Fee, the Leaſe will be good, and i 
— — o Reſervation good or void according 

differs much. the Proofs he can make of the anti 
Rent: But in this Caſe before us, thi 

muſt be ſuch a Reſervation as may 

ſhall be, and is effectual to all Intents a 

. Purpoſes, and muſt not be by any mea 

uncertain; and by this Leaſe the Remai 

TheReſerva. der- man poſſibly may, or may not 

tion muſt be able to aſcertain and prove what's uM 

certain, and antient Rent, and avert that ſuch a 8 

the Kermain- as he avows for, is the antient Rent! 

muſt make it ſerved; ſo that he is under a Neceſſ 

out. of doing all theſe Things, and if he fai 

in any one of theſe, he cannot recon 

his Rent; and it may not be in his poꝶ 

8 ſo to do, for it depends upon Evidenc 

ties upon this which is uncertain, and upon Marter 

| Leaſe. Fact, which is alſo uncertain ; and it m 
| be the Rents antiently reſerved were nl, 
the ſame Rents at all Times, but ſo 
times greater, and at other times lelk 
Rents reſerved; and this Power is of 
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ands where Fines have been taken, and 
onſequently che Rent muſt be more or 

b, according to the greatneſs or {mall- 

els ol the Fines; and no doubt on the 

ral, the Tenant may ſhew, that ano- 

er Rent than what the Remainder-Man 

yows for, was antiently reſerved, and ſo 

onſuit him upon the Evidence as often 

w hc ſhall think fit to conteſt it, whereby 1H. 

"Wc may come to loſe his Rent. And this 
the tirſt Reaſon I go upon, That be- And 

auſe of the generaliry ot the uncertain» cludes that 
y of ſuch Reſervation of the Rent, this — — 
caſe cannot be good againſt the Remain· good. 

et Man. | 
My Lord Mohun's Counſel cited for ,, Arguments | 
"Wicic firſt Authority, the Caſe in Ce. Car. as ro Owen 
ren and Aprees, Which is very imperfect- 2 Aprees 

reported there; for which reaſon Mr. —— | 
ttorney. General got a Copy of the ken, | 
ecord, I have ſeen the Record, and 

e Reaſon given in the Book ſeems to 

2 a miſtake, for it is ſaid to be a Leaſe 

{ three Manors, uſually ler at 32 J. | 
early; But whereon the Biſhop reſcry- | | 
d the uſual and accuſtomed yearly Rents, 

d the Rents and Services at the Days 

d Times uſually accuſtomed ; and be- 

uſe he doth not ſhew any Rent in cer- 

in, the Leaſe is held void. Now that 

as not the only Reaſon, for my Lord 

Wick Juſtice Yaughan in Thredneedle and 


' 
1 
| 
| 
| 
' 
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' Thredneedle Lywas Caſe, which is in the 3 Heb. 30 

a mentions another Reaſon, that is, Thy 

FOR whereas rhere were three Manors uſual 

ler, the Leaſe was but of two; for there 

an Exception of one of them by the R 

cord it felf: ir ſhould ſeem to me th; 

went on both theſe Reaſons ; The Ca 

in Truth was upon a Leaſe of two M 

The Trath nors, excepting the third under the ant 

_ Caſe 4 ent and accuſtomable Rent, nor | 

wen an +. © | 

Aprees, Cifying any: Now the three Manors h. 

been uſually let at 32 J. Yearly ; rhe 

fore taking both theſe Reaſons togetbe 

the Leaſe was certainly void, becaul 

there never was any antient Rent for twill 

| but for three Manors ; for if there ha 

deen 32 J. for two, that had undoubteire 

ly been good: And becauſe I concen 

they did not go in that Caſe upon an 

of theſe Reaſons ſingly, I think that Ci 

can be no Authority, nor is it of x 

weight with me for my Opinion her 
1 

Lewſm and The Counfel on the other fide eiu ſtin 

Piggot's Caſe, the Caſe of Lewſon and Pigzet, which wil h. 

| made on a Power reſerved by a Seti 

ment by Mr. Yenables of Cheſbire, to mal t 

Leaſes of Lands antiently, demiſed, nu 

12 pence for ferving 12 pence for every Cheſhire 1er 

every Che- and thereupon a Leaſe was made by hi 

foire Acre. of all the Lands antiently demiſed, ff: 

ſerving all che Rent intended to be reſerpot 


0 
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d. The Cauſe comes to be tried in the 
ing's Bench, where the Tenant who was 
laintiff recover d, notwithſtanding the 
eſervation was in ſuch general Terms; 
nd the Lord Chief Juſtice Holt, and Lord 
hief Juſtice 7reby agreed it was a good 
Wcaſc, and gave their Opinions accord- 
gly. But that does not come up to Comes not 
us Caſe, for the Reſervation by the op to the 
ower intended, may be aſcertain'd at Caſe. 
aſt 12 pence for every Cheſhire Acre : 
eis known what is a Cheſhire Acre, and 
Admeaſurement may be at all Times 
ertain'd, and depends not upon uncer- 
gin Evidence. There is another thing in 
Y Opinion in this Caſe, which carries a 
reat deal of weight with me; and that 
Tho this be but one Deed, it muſt . b one 
e conſtrued, as the Plaintiff's Counſel Peed mall be 
ould have it to be, ſeveral diſtinct Lea; conſtrued, 
$ under ſuch diſtinct Rents, as formerly ſeveral di- 
l the antient demiſed Lands were uſu- 9% Leaſes. 
ly fer at, ſeverally under ſeveral and di- 
Mint Rents; and it muſt be conſidered, 
That this is a great Eſtate & non conſtat 
cow many Manors are contain'd therein; 
chat there the Remainder-man (for I 
Wuſt have recourſe ro my former Argu- 
dent) muſt upon this Avowry averr what 
ads were particularly demiſed upon that 
aſe, or otherwiſe his Avowry will 
Wot ſerve him; for if he ſhould avow for 


more 
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Which may 
put the Re- 
mainder- 
Man to in- 
finite incon- 
veniences. 


garded, and ſo may be loſt; and thi 
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more or leſs, either of theſe two MiſtahW! 
will deſtroy it, becauſe it is a ſever 
Leaſc ; fo that it ſeems to be at a mig 
— uncertainty, and to be a Leale ac 

eſervation direQly contrary to what ti: 


Power meant and intended, and not ie 


Remainder-Man; as the Power by pon. 


that it muſt be inferr'd that it was ſo pr: 
vided, to the end that the Remainder Ma 
ſhould know what certain Rent was 
ſerved, and that upon what certain Land 
in each Demiſe : Now this Deed may 
mount to twenty ſeyeral Leaſes, af 
here is but one Counterpart fot all; 
that he cannot by any manner of Prob 
biliry, nay it may be impoſſible for hit 
to make out the ſeveral Rents and Landi 
For firſt, he muſt have all the antiei 
Leaſes, which can't be preſumed ; h 
when the Leaſes are expired the Counteſ 
parts are uſually given up and not 


fore the Remainder- Man would be pi 
to infinite uncertainty and inconvenie 
cies ; and it cannot be preſumed, that 
the Settlement it was intended he ſhout 
be liable to any ſuch Obſtacle; but on tit 
contrary, that he ſhould not meet wi 
any of them; and therefore it _—_ 

| orcla 


| Reports in Chancery. 113 
feſaw the inconvenience, and provided 
cemedy againſt it, that there ſnould be 
certainty by Counterparts of every ſe- 
eral Leaſe ; and in ſuch Caſe he would 
e enabled to come at his Rent; but 


di | 
x Were is no more than one Counterpart for Here is only 
o ſeveral Leaſes, and not one Rent for one Counter- 


ny of them aſcettain d, ſo that he had fat tor 20 

s good have none, and it can be of no = fra) Leer 

ccount at all to nim. one Rent af: 
One Thing more I muſt take notice of certain d. 

hat has been offered, and that is, ſay 

he Plaintifſſ's Counſel, This Leaſe, had 

ere been a particular Rent reſerved, 

ould not avoid any of the Inconvenien- 

s mentioned, nor ſerve the Remain- 

er · Man's purpoſe; for tho' there be an 

ntient Rent reſerv'd in certain, he muſt 

verr it is the antient Rent: But I think If the Re- 

at the Remainder-Man need only averr, mainder- 

hat it is che antient Rent or more, and Mn upon a 


4 articul 
at's enough for him to averr in that Caſe. — 


t muſt only ſhew, that there is a vaſt ved, need ou- 

ference, where a particular Rent in cer - M averr, ir 1s 

in is reſexved and where not; for in this — . e 
| a cut or more. 

ale he muſt not only averr the anticac © 

ent, but alſo prove it to be ſo; and if 

e Tenant ſhould prove another antient 

ent, that won't make the Leaſe. void, Averment in 

Dut bar the Plaintiff in Avowry : Bur in caſe of a par- 

ale of a particular Reſervation, he muſt — 

uly averr the ſame to be the antient 

| I ] Rent, 
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Proof put 
upon the Te- 
nant 5 


. 


. 


which will 
avoid his - 
caſe, 
andthe Land 
will be reco- 
vered. 
A great dif- 
ference in the 
two Cales, 


be need only averr it to be the anti 


and the Tenant, if he will, muſt m 


trary, which if he ſhould, would an 


And con- 
cludes, That 
this Leaſe 
cannot be 


good at Law. of the Settlement, and ſo cannot be go 


Argument 2. 
Lord Chief 


better for the Remainder-Man to hart 
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Rent; yet when he ſnews the particyl 
Rent under the Tenant's own Hand ; \ 
incumbent on the Tenant to prove, t 
it was not the antient Rent: And ii 
ſhould not ſo prove, it will be preſun 
for the Plaintiff; and if he ſhould, t 
Conſequence will be, That he will ther 
by avoid the Leaſe, which is abſurd 
think that any Tenant will  erideayc 
when it is made for his benefit; and 
not the Rent, yet the Land in that Ci 
would be recovered, but in this. Caſe 
ther; fo that there is a great differet 
between thoſe two Caſes, in one he m 
not only averr, chat it is the antient Ne 
but muſt alſo. prove it ſo; in the oi 
Rent or more, and ſhew the Coun 


* 


the proof (for it lies on him) to the c 
his own Leaſe; and ſo it is every n 


particular Demiſe and a particular Rei 
vation. Upon the whole, I think t 
Leaſe is not agreeable to the intent. 


at Law. 8 net 

Holz, Chief Juſtice, The Caſe has be 

truly ſtated and opened at large by ml 

Brother Trevor, and I agree the Point 

to the Intereſt of the 4000 4. to be pt 
I OY 
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om the Time of the Death of the Teſta- As to the In- 
or, for the Money is then due, tis then cet of rhe 
ne Charge commences; and he that takes har ages 
he Profic muſt pay the Intereſt ; and due. | 
here ought to be a deduction for Intereſt Andrharthere 
x all the Time that Fitton RN the — may 
WI 1nds, becauſe he had the Profits that — — 
hould have paid himſelf, the luteteſt; adqd | 
herefore he myſt take it by way : of Re- As to the 
iner. As tothe Leaſe, H am of Opinion Leaf. thar ie 
Caftarit.is. a good Leale, for all the Lands * 
Warticntly and accuſtomably demiſed; for 
he reſt, the Counſel, of the Plaintiff do 
jot. contend: The Caſe is upon a Settle- The Caſe 
gent made , wherein there is a Power for ſtated as to 
he Us * to make Leaſes of the = —_ 
nds antiently lerren upon Eines taken, per th, 
ſerving the antient W e b cle 
ent, and a Leaſe of theſe Lands is made Tenant for 
n the. very Words of the Settlement. Life ro make 
And firſt, I will conſider whether a — 
aſe made by ſuch a Power he good, fe- 
crying or. rendring Rent in this manner, 
nd in order thereunto, Iwill. 
Secondly, (tho it does not go, diretly 2. 
o the Matter in diſpute) but for the 
pozood of Poſterity, and, which may give Explanation 
more light hereafter, explain What is — 
reant by theſe Words. in a Set Jement or accuſtomabis 
eaſe, Antient and accuſtomalle ent: a; WM 
Nt Le er len Lands 
Wanricacly demiſed (eygrally, and , where 
+ I 2 "es "Lands 
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Lands not antiently demiſed ſeveralh 
ate altogether compiled in one Deed, wh 
ther that be not as well as if. they 
been demiſed by ſeveral Deeds? 
1. As io tbe And Firſt, conſidering the Power, 
Power, if it thereby (aid, Tielaing the antient and aca 
_ laid tomable Rent; and it is not denied, h 
en this Re” | Ei entails ; 
ſervatica is that the Power is certain: Now will a 
certain. One ſay, That a Reſervation purſuing d 
very Words is not as certain? If not, 
am ſure the Power muſt be void; and 
it be not uncertain in the Power, [ 
ſure it muſt be ſo in the Reſervation; k 
the ſame Words muſt have the Senſei 
both, and general Words, tho' they if 
not refer to any certain particular, 
Amereditl)s ſufficient: And ſo is the Caſe of Am 
Caſe. Sc. as dith, cited in the Abbot of Strata Mari 
| * la's Caſe, 9 Rep. 29 b. and is indeed tiff; 
oe. very Caſe in Point. King Henry'8. bei 
| ſeized in Fee of the Manor of Stephen 
and hundred of Cattridge in the Cou 
of Devon, late parcel of the Poſſeſſaſſſer 
of Margaret Counteſs of S. did (inter 
grant the ſame to his Queen Katherine | 
re Life ; and by another Patent granted 
ber for Life in the ſaid Manor and 
E dred Catalla felonum, &c. Fines, - G.. 
Royal Offices, Cc. Annum diem & vll 
&c. with may other Royal Privileges Aa t 
Exemptions to Queen Aatherine; and he j 
| terwards the ſame came by Deſcent ect 


* 
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dueen Mary, who in the firſt Year of ; 
er Reign by her Letters Patents, granted 
e ame Manor and Hundred to the Earl 
f Huntingdon and his Wife ; and that they 
ithin the ſaid Manor ſhou!d have tot, 


Ws, tanta, cadem & hujuſmodi libertates, pri- 


ilgia, Franc heſias, Fariſdiction, &c. quot, 
ulla, quanta, &c. que præd Comitiſſa Sarum 
V aliquis vel aliqui premiſſa aut aliquam 
de parcellam ante habentes, poſſidentes, aut 
ni inde exiſtentes unquam habuerunt, te- 
unt aut gaviſi fuerunt, &c. infra præ- 
iſa, &c. ratione vel pretextu alicujus Chartæ 
oni, ſeu conce ſanis, ſeu aliquarum liter- 


n Patentium, & c. in Tail, remainder 


ver in Fee: And the Queſtion was, If The Que — 
e Patentee ſhould have all che Franchi- ae; 
s, Cc. Which were granted as afore- 4 — 
aid to Queen Katherine: And there was ralReference. 
e ſame Objection, That the Reference 
as general and too uncertain: But the 


hole Court of Exchequer reſolved it was 


Wertain by Reference to the Charter of 


Vueen Katherine, tho? it does not refer 


Wo the Charter, but by general Words 


rout aliquis ſeu al qui, &c. and that ſuch 


Wencral Reference was as much in Law, General Re- 


. 4 f:rence there 
sil the Charters had been all recited ee — 


Jberein. Now if ſuch a Grant was good jntheQueeo's 


Wn che Queen's Caſe, much more ſhall it Cale. 


e in the Caſe between Subject and Sub- 
d, and it would be a great deal harder 
„ 3 
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to conſtrue ir void in this that th 
other. | e © 

2. That by; 24ty. It is a good Leaſe for this Re 
this Reſerva- ſon, That by this Reſervation, the Rent 
tian theRents are cettain as they can be; and *ris no 
the reſerving a Sum certain that make 

Averment of the ſame certain, for even upon a cettaiif 
. ,, Sum, or particular Rent reſerved, it mul 
or more be avetr'd to be antient and accuſtoniabk 
Rent or more; it is not what is .reſery 

on't as to the Sum, that is requiſite; but 

that it be the antient Rent or more, {if 

that the bare Reſervation of a Sum on 

Whitlocks does not make it good in Whitlock's Cali 
_ as 10 A jn the 8 Rep. 69. b.there is the pleading; 
ome” tho! he may take his temedy by Debt & 
Avowry, yet tis plain in Avowry tl 

Tenant muſt averr, What is the anrieit]F 

Rent, unleſs the Defendant will take up" 

on him to averr the ſame; ſo that thei! 

will be no ſuch hazard as is preſumed; 

and cherefore Jam of Opinion, a Reſe: 

vation by ſuch general Wotds is good. 

My Lord Chief Juſtice Trevor agrees witli 

me, That if it had been made by Tenant 

in Fee-ſimple , ſuch a Leaſe with ſüch 
Reſervation might, be good.; if in one 

Caſe, I don't fee why ir fond not in thi 
other : Bur take it, that he muſt aven 

that Sum that he declares for, to be thc 

Bir Join Mee gntient Rent. Sir Toro M's Caſe, it 
n+ Cale. the 6 Rep. 6. &c. is 4 Caſe in point; * 
4 12 8 there 


Reparts, in. Changery, 

here tenendum de nobis, &c. per ſervitia in- 

dibita & de jure conjucta, muſt be made 

by Averment, as in this Caſe ; there is 

a Objection made, That it will he trou- As to Objec- 

leſome and inconvenient to him in the tion of being 

gemainder; I don't ſee how, and if it ww piing od 

ere, he ought to take the Eſtate as tis maindet. 

tended him: But it is ſaid, he will or 

nay be at a great loſs to find out and 

rove what was the antient Rent: b would 

now who can do it better than he to 

yhom all the Counterparts, — 

nd Evidences of the whole Eſtate mu 

eme together with the Land: All the 

yritings are of Courſe in his Hands, ſo That the Re- 

hat the Trouble, if any there be, can — 

zot ſigniſy any thing; no Body can put to ſo 

now ſo well as himſelf ; and if he will much incor.- 

iftrain he muſt averr, and may eaſily venicncy, = 

ive Evidence what was the antient and 

Wccuſtomable Rents. I take the Reaſon 

fo! Owen and Aprees Caſe in 1 Cro, to be 

karly with me: tis not incelligibly re- 

ported by Mr. Juſtice Croke ; but that Sens Cale 
as not his fault, for it is miſtaken in the ſet forth a- 

ranſcribing only, becauſe he wrote a ve- gain, ſer 

y ill Hand; Mr. Attorney has got a Co- {78 iron i 

by of the Record; and the Cafe was this, 
here were four Manors uſually let ar 

32 , yearly, and the Biſhop leaſes, three 

them rendring the antient Rent: Now 

hat was nothing, and ſo not good, for 


119 


re 1 4 no 
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no ſuch antient Rent had been reſerve 
for the three Manors as 32 J. and 
could not be help d by Apportionmenti po 
but it had been good by reſerving it j 
this manner, that is to ſay, Rendring the 
antient and accuſtomable Rent, uſualh 
Saidro be the reſerved for the ſaid three Manors,and all 
Caſe in point. for the fourth, and that is this very Cal 
before us. Ic is. argued, That ſuch 
Leaſe cannot be made, fo as to take e 
fect by any bur the Tenant in Fee: No 
pray ſee the difference, this is the ſane 
— SM effect, being made by a Power deriy 
e one. from him that has rhe Fee, and the le 
nant in Fee, fee is in mediately, tho' not immediately 
Which will make no difference here fro: 
According to him that has the Fee; And that is the ei 
3 preſs Reſolution of Mhitlocl's Caſe in th 
8 Rep. 71, a. for the Power is reſerved ii 
the Tenant. for Life, and none othaMi 
who in Caſc the Settlement had not bee! 
made, would have been the Tenant iſ 
Fee; and the Power reſery'd ro him, f 
vours firongly of that de would have ha 

with it the Fe. 
And as good *Tis as if Charles Ear) o<, Mucclesfeld hat 
as ifmade by made it before the; Settlement, or if ht 
— in had made it after the Settlement, wh 
wh he was in the ſame plight in all reſped! 
as Fitton was When he made it; That 
would have been the ſame thing; for be 
ing made only Tenant for Life, who 2 
£14 I = l 


- 


Ve 
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Wvcſtcd with the Fee; tis the very ſame 
ing to all Intents in this Caſc, and as 
od as if it had been made by him that 
as immediate Tenant in Fee - ſimple in 
oſleſſion. 26 et Nr 


it 


is antient Rent muſt be aſcertain'd, and 


d accuſtomable Rent in this Settlement; 
d I take it, that's the Rent, and ſhall 
at all times ſo underſtood, that was 
W(crved at the Creation of the Power, 
here a Leaſe was then in being, or that 
as laſt before that Time reſerv'd; where 
Leaſe was then in being: For he that 
cates the Power, intends no more than 
at the Leſſor and Leſſee ſhall not be able 


the put the Eſtate in a worſe Condition, 
d uur keep it in the ſame plight and Con- 
herMicion at leaſt, as it was in when ſo 


121. 


Now there remains only to ſhew. how How tbis an- 
tient Rent 


: f ſt beaſcet- 
hat was meant by thoſe Words Antient cain'd, Ge. 


xetled, Now ſuppoſe antiently there Example up- 


ſtance, 10 ſhillings before tor many 
ears antiently reſery d, and 20 ſhillings 
me few Years before the Settlement; 
d at the Time thereof the Lands were 


Mot in Leaſe ; in that Caſe the 20 ſhil- 
hengs, and not the 10 ſhillings, tho a 
caWuch ancienter Rent, ſhall be the antient 


Went : for the length of Time in that 
le is material: And for this | depeud 
Won a Caſe of undoubred Authority, and 
which 


ad been variety of Rents reſerv'd, as for on variety of 


Rents. 
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which can never be ſhaken, and that! 

Caſe of Me- the Cafe of Morice and Antrobus in the h 
oY me — chequer; tis in Zarareſs 315, and w 
en = reported ar large by my Brother-Cheſh 
thoriry. at the Bar, and was the Caſe of Mi 
2 and At mood. The perry Canons of 
Paul's made a Leaſe, the 13 Car. 2. for? 
Years, of the Rectory of St. Gregor) s, 
the Plaintiff and liis Wife, rendring 40 
Several anti- Per Annum and a couple of Capons, t 
ent Rents, antient Rent had been firſt 25 / then 3) 
then 38 and laſt of all 4o/. and ti 
Capons: And there my Lord Chief 

ſtice Hale, (ro whoſe Authority TI leu 

held the Leafe to be void, tho? it was 

gteater Yearly Rent than any of thea 

tient Rents, except the laſt : And conk 

quently, as he alſo declared in that Cak 

the uſual and accuſtomed Rent was 

reſery'd upon the laſt Leaſe; and ſo mil 

Statute of El the Statute of Eliæ. be expounded ond 
expounded, Word Accuſtomed; fo that the antie 
A Rent in this Caſe is not to be taken ii 
on the af. reſpect of Time paſt, but of the Time 
Leaſe, and come. I doubt, whether I exprels n 
how, ſelf ſo well to be underitood, but I wou 
ſay the Leaſe that was then, or laſt I 

fore in being at the time of ſuch Sertk 

ment, the Rent thereon reſerv'd is tl 

antient Rent, in reſpect of any Leaſe 

Example. be made purſuant thercunto; as if a Len 
was made four Years ago at four pouniWe: 
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d another be made now reſerving the 

tient and accuſtomed Rent; that Leaſe 

4 pounds in reſpect of this Leaſe, 

hich was then a future Act to be done, 

antient, and the Rent thereof is old 

ent, in reſpect of the new Leaſe. I will 

pole a variety of Reſervatiots at ſeve · Upon varie- 
| Times of Rent, as 10 ſhillings 30 ty of Reſer- 
ears ago, and 20 ſhillings 20 Years a- . 

5; yet the laſt Reſeryation of the 20 

lings muſt be the antient Rent, other- 

iſe this Power carinot be execured : And 

tcrefore ex neceſſitate you muſt bring it 

cu ſome certainty, as 1 have done, to Certainty ex 
ow what muſt be intended by theſe at. 
Words antient, uſual, and actuſtomed Rent: 

nd for that I depend on the Caſe of Mo- 

e and Antrobus in Hard. as a Cale in Relies upon 
int; and the Reaſon of the Law is the Caſe of 
th me, and twill be no anſwer to ſay, ps hog 
hat ex meceſſitate ſuch a Conſtruction 
[1882s made there, becauſe it was an Eccle- 

Witical Caſe; and a Dean and Chapter, 

ce reſerving a greater Rent than former- 

, can never diminiſh again ; but Te- 

ont in Fee-ſimple may make Leaſes at 

i ſhillings, and afterwards at 10 ſhil- 

Sos, and then makes a Settlement as in 

| (88s Caſe : What then, ſhall the 10 ſhil- 

ct gs of the 50 ſhillings be the antient 

Neat? And I hold that the 10 ſhil- 

nahes ſhall be, for jus and minus will 


L Nr 


11 
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Fla be any Alteration of the Caſe, n 
o vary it one way or other; as in th 
Dean and Caſe of Dean and Chapter, who can i 
Chapter may creaſe but not diminiſh, which is nor th 
iocreaſe, but Caſe of Tenant in Fee, and what h 
never dimi- ©. | e ; 
niſh the Rent, might have done at the time of the & 
tlement made, and which he then though 
was a Rent ſufficient, ſhould upon a Pong 
reſery'd to him of his anrient Eſtate, 
the meaſure of his Intention; and wit 
out a certainty the Power can't be exec 
ted, even by reſerving a Sum in parti 
lar. And ſo having diſpatched this 
cond Point, which is not a thing whit 
comes now directly in Queſtion, I give th 
my Opinion for a future good, and rol" 
Rule upoo ©; membered, Thar bre ay Sete 
ved to Te- where a Power is reſerved to the Ten 
— for Life for Life to make Leaſes of the Lands 
Srerlemen ) that Settlement, which were antiently a 
to make Lea- accuſtomably demiſed, and whereof Fine 
ſes. have been taken at the antient, uſu 
and accuſtomable Renr, for three Lin 
or one and twenty Years, or any ott 
number of Years determinable on thr 
Lives, that Rent muſt be the Sum (and! 
other) that was then or laſt before rel 
. Point in Ved upon a Leaſe of the fame Lands 
anſwer o being or expired laſt before the Time 
Oby. Thar all the Settlement made. 3 
the Lind The 3d Point is. That all the Lands int 


are demiſed - c 
by one Decd. Settlement are demis d by one Deed, wb 
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the Intent of the Settlement was; That 

everal Leaſes ſhould be made of the ſe- 
eral Manors and Farms, and , ſo, feyeral © 
Wccds and Counter · parts to be ſealed, by _ 
he ſeveral: Tenants :. But now, asg they 
te huddled, up altogether in one, they 
ake but one Leaſe. To this I anſwer, 
hat if the: Reſervation be ſevetal, no- 
ichſtanding they being compiled in qne Thar it can 
Need, that can be in no ſort a Diminuti- be nodiminu- 
n of the Power; for ſuppoſe four;ſeyeral pon the 
arms at four ſeveral Rents; as for Ex-. 
mple, one antiently let at 40 ſhillings, Example. 
nother at 20 ſhillings, another at, ſo 
uch, and the other at. another Rent, 
ro lod all compiled in one Deed, reſerving 
e ſeveral . Rents antiently reſerved for 


ne | 
nm: Can any one ſay it is bur one Leaſe 
d; HdoneReſer vation, or that itis not purſuant 


dthe Power? Surely it isa good executing That one 
chat Power, and one Counter part is as Counterpart 
bod and effectual as twenty Counterparts. “ 35 g90d as 
be intent of the Settlement was, That the 
W-(crvation ſhould beſo certain, that he to 

hom the Rent was to come, might know 

o and for what he ſhould declare, habex- 

n the four Farms at 4 Rents ſeveraſly and 
pectively, Cc. for 99 Years, if A. B. or C. 

all ſo long live; That is a good Reſervati- 

n within the Intent of the Settlement; ſo A, py. 

no che Authority of Anight's Cale in the Knight's Caſe 


8 R 0 ® is; - ; 2 1 | | -U, nd a 
hl Kn. 54+ - Winter's Cale in Dyer, 700 9 — ers 
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Thar ſeveral and the Caſe of Tanfield and 4, 3 
Reſervations 340. expreſs, Thar-ſoveral Relervata . 
ſame Deed. that the Reſervation here is/ſuch a ſe 

ral 'Refervation, and -conſequencly vi 

Leaſe good; for that which was not a0 
8 ,ently demiſed will not hurt the otht 
—— de- but muſt fall to che Ground: Lands a it 


miſe and ently demiſed and Lands not ſo:demil 
Lands 'notlo, are letten in one Leaſe, reſerving the x 
are lerten'® kiemt Rent for thoſe that were-antient 
demiſed, is a good Leaſe and Reſervati 
and ſor the other Lands is void; andi 
eontrary Opinion is contrary -to-all « 

Rules of Law;-the putting of them 

One Coun- one Leaſe will not be material to obje 
terpart ſuf- for by one Counterpart he- may ſee wh 
ficient. are -the' ſeveral Rents reſerved out 
each Farm or Manor: But you'll ſay" 
-reſerving therefore in joint Words, D. 

N all in one Word, the Words are Den 
Wbere words Leuſe and to Farm let, &c. Reſeryiſ is 
never ſo joint therefore, with Submiſſion, notwithſta ar 
ſhall be taken ing the Words are never ſo joint, yet t 
leverally. ſhall be taken ſeverally where they ha 
a diſtinct Subject · matter to work upe 

The Power is for ſeveral ſorts of Land: 

Eſtates, ſome demiſable antiently, 

Fuſt. Mud - others-nor. 5 Rep. 7. Juſtice Wynal CC 
bam's Caſe. Caſe; there was a Demiſe to A. ſor 10 he 
; of Blactacre, and a Demiſe to B. War, 
20 ears of #hiteacre, - and after 


Demiſe: by Indenture to a third Perſon, T 
o commence aſter the Determination of | 
 Wheſaid ſeveral Demiſas; which laſt Demiſe 
Wcing of both Lands, and that to- A. ex- 
Wiring 10 Mears before the other to B. 
vas held, That the joint Words in the 
ast Leaſe ſhould have a ſeveral and re- 
oeective Conſtruction, & rrAuιjð firgw/a 
mil pulls, by the laſſt Leaſe, the Term of 
0: Years in Blackacre ſhould commence 
nmediately aſter the Leaſe to A. expi- 
ed, and in Whiteacre aſter the Leaſe to 
. expired; ſhould commence, that is, in 
ie 10 Mears before the other; and ſoit 
nuſt of conſequence and to all Intents, "ES 
ec a.ſeyeral Demiſe by joint Words in one A ſeveral 
nd the ſame Deed. of teveral Lands : In miſe by joit! 
e like manner, in this Caſe the Lands Words, Ge. 
ee ſeveral, and the Demiſe muſt be ſe- — _ 
eral by this Deed, becauſe we muſt, to 
Nuke a right Conſtruction, look back to 
i is ſeveral Power, and it will be very 
ard to conſtrue this to: be a void Deed Thar the 
Demiſe, where it may be conſtrued to Words her 
x 2 good one : And the Words here are meat 
s expreſs as can be to make it ſeveral; nl 
e ſays, Severally and diſtinctly, and 
o he dęmiſes them, andi means to do it 
cording to his Power and no otherwiſe. 
> yo heſe 'Words ha ve been ſlighted at the 
3, War, but they ought not to be tejected; 
Wai — 
m 


„ 
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Thar this maketin purſuance of hisPower,it woult 
mt, a ſtrange and hard Conſtruction to ſay, Il 
of bis power, According to his Power he did demiſe th 

Lands jointly, when in expreſs Term 
ſays, That according to his Power he den 
ſed them ſeverally, as he oughtto have da 
Slingby's Caſe 5 Rep. I 8. Hingbys Caſe is expreſs, That e 
expreis. ral Words are void, where they would we 
on a joint Intereſt, and joint Words are y 

where they would work ona ſeveral Inter 

burt ſeverally in a Covenant that be jd 

and ſeveral and works ſeverally; andplait 

Words can't be ſpoken than in this Caſe, 

Nad — he ſays, Several Terms for Vears. It has bei 
that = avec laid, Thata power of this Nature ought! 
uo ght not to to be taken favourably, it being in pt 
be taken fa · judice of the Remainder- Man; 1 conl: 
vourably. I know not why; for if he that wo 
have otherwiſe been Tenant in Fee, | 
came Tenant for Liſe by ſuch a Sc 

ment, whereby that Power is reſerved 

him, that would have deſcended: with 

Pee, it ought to be taken beneficia 
or him, and that Power has a reliſh 

Sir Edward the antient Fee. 6 Rep. 176. Sir Edi 
pre e _ Cleer's Caſe, that very improper: We 

hy {OT LES 

might ſerve to execute ſuch Powers. 

ment Harwood ſeiz d of three Acres 

Land of equal value in Capite, made a Fet 

ment in Fee of two of them to the uſe of 

Wife for Life, for her Jointure, and al 

u ards makes a Feofiment by Deed of t 


* 
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ere to the uſe of ſuch Perſon, &c. and 
x ſuch Eftate, Ce. as he ſhould limit 
3 j appoint by his laſt Will in writing, 
d accordingly deviſed it to à third Pex- 
n in fee; and tho! it could not be good 
_c.W 2 Devife, but utterly void, inaſmuch 
be had convey'd two parts before by 
& executed, yet it was held a good Ex- 
tion of his Power, becauſe it ought t 
we 4 favourable Conſtruction 3 284 
erefote ex neceſſſtate the Judges there had _ le wr 
courſe to his Powet, that it ſhould paſs s. 
way of Limitation of the Uſe, even 
o he took no manner of Notice there- 
by his Will, but deviſed the 3d part ge- 
ally in Fee; ſo here this Leaſe cannot 
good by a joint Demiſe of all the 8, fee in 
nds in the Settlement, and may be good this Cale. 
à ſeveral Demiſe of the ſeveral ſorts of 
nds or Eſtates therein: It ſhould be 
Woſtrued to be a ſeveral Demiſe, tho ir 
d been demiſed joirit, as it is not, and 
make it a good Execution of the Power, 
d conſequently a good Leaſe, at res ma- 
valeat quam pereat. In the like manner 
the Cale in Hob. 312. the Deviſe which . 314. 
is void as an abſolute Diſpoſition of the | 
ate, was conſtrued a good Revocation 
Execution of the Power, -tho' no no- 
taken of the Settlement therein, bes The. Power 
ſuch Power muſt always be con- 2081", be 
ued * with a beneficial vourably. 
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Intent of the Party to whom it is re{: 
ved, in * - 4 Eſtate 

: has parted withal; and lo is Scr 
=—_ — Caſe, 10 Rep. 143. b. A Corn 
Covenant to ſtand ſeiz d to other Uſes than were | 
ſtand leit a the Settlement, adjudged a good Ren 
2 rag cation of the Uſes in that Settlement, th 
Sculcment, not expreſs'd ; and the true Reaſon is, d 
cauſe ſuch a Power muſt at all Tim 
have a beneficial Conſtruction for 
who is to have it; indeed he mult x 
2 ſuc Circumſtances and the Form preſa 
— 4 bed as ſuch a Reſervation, Counter - pan 
( tho'no Cc. but need not take Notice even of hi 
Notice taken Power; and if he ſhould make a Le 
of bis Power. without mentioning of it, and ſeeming 
as Proprictor, that ſhall be conſtrued, 
if it had been done by vertue and inpu 
ſuance of his Power, if ic could by 
means be done by vertue thereof, and 
— BE all the Authorities: So that 1 cat 
| nothing here ceive that there is nothing omitted t 
omitted ro is requiſite to make a good and efted 
make it an al Leaſe according to the Settleme! 
2 and I think it to be ſuch, and ought! 

N be conſtrued ſeveral. 

Lord Chan- Lord Chancellor Cowper. The Caſe 
cellor Cowper been ſtared clearly and diſtinctly by n 
2 to the Lord Chief Juſtice Trevor: And as 
rſt point as | 
to Literefs, the firſt Point, I concur readily wil 
both the Opinions, that their Lordflij 


have delivered, becauſe the Creation 


1 
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rea Term from the Death of the old Earl 

te Miles, is in the nature of a Mortgage, 

ad ſo there muſt be conſequently Intereſt 

nt e the Mortgage- money from the Time Due fromthe 
te 8 was payable and due, which was at _ — 
Reue Death of the old Earl Charles, and 
„bung Earl Charles was in the nature of a 
5, WWortgagor, and the Eſtate being char- 
[ing d when it came to him with the Money, 


vii) 


ep down the Intereſt, as is the com- ke pt down, 


clan Rule of Equity; if he redeems, he — 25 
"Pa to pay but one third of the Principal, 


d he in remainder the other two thirds; 
at is the Courſe of Equity: Then when 


of hi 


i028! Fitton came into Poſſeſſion he was 
d, It to pay Intereſt to himſelf, and ſo no 
 PUBtereſt after that *cill che Time of his 
ſ Meath, at which Time the Intereſt will 


nd Win revive. . 

; "TJ Second Point. The ſecond Leaſe re- _ _ 
i Fs | 4 8 

* ring for the new Lands che moſt im- — 
Moved Rents, is under an abſolute un- Rent, is un- 

neigatrovertible uncertainty, and of no va- certain. 

it e to the Parties. The great Point is up- The great 


the other Leaſe, which is made as well Poiat is upon 


che Lands antiently and not antiently * 
I niſable, both which arc demiſed in 
1 e Leaſe: And l muſt own, with ſub - And is this 


ſlion to better Judgment, That in this Point he a 
int I differ in Opinion wich my Lord En 
ief Juſtice Holt, and am of the ſame jg Trevor, 


K 2 Opinion 


ſhi 
I 
[[ 


was bound only as Tenant for Life to [ntereſt when 
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Opinion with my Lord Chief 
Trevor, I rook Time formerly to confi 
der of it, when I was Counſel and 
rended at the Bar, and becauſe it wall 
Cafe prime impreſonrs, I made a particul 
Obſervation on the Arguments at Bat, 
both Sides and I am now of the (x 
Opinion 1 was chen, und {þall delive 
Accordingly/ mal ing uſe of my old No 
Some things But I muſt premiſe a ſew. Things in or 
piemiſed. to come at the Point in Queſtion; A 
Arſt, It is agreed by both my Lords ( 
Juſtices, to be 'a Queſtion meerly 
Common Law, and not to have a dit 
ent Determination in this Court ſu 
What it Would teceive at che Courts 
Jow ; and it is here now in the ſamen 
ner, as if thete had been a ſpecial \; 
dict here before me, where Equity « 
Thar Fours, àid, nor Will it help this Leaſe, it not 
will nor beip ing compleatly exeeuted in all reſpe 
this Leaſe, I fpeak this, becauſe the Counſel fort 
ur ir wuſt Pfaintiff ſeemed to direct ſomething ti 


al 4 1 way, as if in Caſe any thing were w 


Reeoriry ing it might be relieved ; and I amc 
% bee n 4 NY . 0 * | 
ſuffered. ly of Opinion, That it being a vol 


Execution of a Power, not done upo uy 
valuable Conſideration, tis not a 
ter by any Means proper to go befool, 
Maſter upon, but muil land or fall: 
can; for if ir be good, it muſt be dea. 
good, if bad, it mult be decrecd 
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onever ſoinconvenient torheRemainder- 
an, ot the Leſſee; and ſo it is in the ſame 
adition,asif Recovery had been ſuffered. 
2dy, As to the Reſervation, the Que- 
"1 is not, if it be void between the Reſervation 
ſlr and Leſſee ; and it was argued ye- Weng pft 
fallaciouſly at the Bat for wang of ma- = E — 
ng this Diſtinction or Difference, chere 
Wade between Party and Party may be 

od, but to bind the lntereſt of a third 
on ot not is the Queſtion, and whe- 
x within the Execution of the Power: But the Que- 
ow by the Limitations ta the Power, — is, Wbe⸗ 
is plain, they were made for the bene —— BI 
of the Remainder - Man: I will eafily reft of a 3d 
ant, That when he in remainder for Ferſon, Ec. 
le came into Poſſeſſion, he might leaſe 
he pleaſed; and as to him the Reſerva- 
dn is not void, becauſe it may happen 
be recovered but as ta the Remainder- Thar this Re- 
lan it is void, becauſe it may not happen ſeryaupa is 
be recover'd; ſo you fee by this diſtincti- ad 3? 19 he 
i is not void, for uncertainty ablalurely, lan, and the 
t yet it is not abialutely and perſectiy Realontbere- 
tain: Some Things ate in their Nature . 
certain, ſome accidental; and to argus, Unfair argu: 
at if a Thing as this Rent is, be not un- 8 af ta ct 
rtain, then tis certain; and if certain, 1 2nd 
is 7 ans —— the Remainder- 

lan; this is not fair arguing; the ficſt , ..: 
"Wont follow, for there is a wide Mcdinws — * 
een not abſolurely uncertain and cer - 

| SS : tain, 
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tain, for future Events may alter the 

here; ſo it is not abſolutely uncertain 

certain, as if he can be able or ſolug 

If three If's as to pitch upon the Sum that was 

or Suppofiti- antient Rent; if he can alſo prove i 

ons Ren. be ſo: And if it ſhall happen, chat 

der-Man, Other ſhall not be able to prove that; 

other Sum was the antient Rent, d 

it may be a theſe three | ifs] being ſo luckily y 

good Leaſe, : him, it may be a good Leaſe, and 

= if b bad. may recover his Rent ; bur if the con 

N ry to any one of theſe [ifs] happen, 

| can't be certain; on the contrary he n 

fail and the Leaſe is bad, ſo as to be 

ſolutely void for uncertainty, yet not 

as abſolutely uncerrain, and the Remi 

der-Man for whoſe ſake the Limiratioec 

Here the Re- are intended, is no Party. Now it is ue 

mainder- only capable and poſſible never to be 

wp wits duced to a certainty, for the Remaind 

difficul.iesin- Man may meet with Difficulties inſup 

ſuperable. able, and if any uncertainty in it, the Le 

1 will be void as to him; And to prene 

eee 19 any ſuch uncertainty there may be r 
reſerve the a i 

antient Rent ved the antient Rent or more, and thi 

or more, to alternative, and then the Leaſe will be ga 

prevent un- according to the Settlement. Tis ſi 

Au, 2 to the antient Rent is certain by refen 

— to the laſt Rent, at or next before 

to the laſt Time of the Settlement, where no Lal 

Rent. Was in being: I do not agree to that w 

Submiſſion ro the greater Judgment: $ 
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e Oſe it leas d once at a greater and twice at a | 
tainWMeſſer Rent, I take the Rent of the former 

luc caſes to be the antient Rents, for the 

as aſt might be made by him chat had the Fe 3 


ee, who is not bound to reſerve the anti- ound to 

Wnt Rent, but may ler it for nothing if reſerve che 
e pleaſes ; here are Lands antiently de- ancient Rent. 

150 whereof Fines have been taken, ſo 

hat here is a flat impoſſibility to make 

he Diſtinction, becauſe the Lands have 

deen let in all probability for more or 

ls, as the Fines have been higher or lower. | 

The third thing I premiſe is this, That That the Re- 

he Reſervation and Deed being to be 50.00 and 

ade upon a reſtraint of the Power, muſt 15 be v8 

mie taken ſtrictly againſt Tenant for Life ; ſtrictiy 

ecauſe of the limited Acts he is to pur- againſt Te- 

se, and liberally for the Remainder- ant for Lite: 

an, becauſe that Reſtraint was intend- 

for his benefit; and there are multi- 

Nudes of Authorities ia the Books, That 

ch a limited Power muſt be taken ſtrict- 

Wy againſt the Tenant for Life ; - becauſe 

o' the Power be for the benefit of Te- th 

ant for Life, yet the Reſtraints are put becauſe of 

pon him for the benefit of the Remain. ibe veftraines 

Jer-Man ; and if we ſhould go on both T. Raten 

de Reaſons together, it muſt ſtill be ta- in Momrjo's 

en for the benefit of him in Remainder : Caſe rever- 

ind for this | inſiſt on the reverſe of the per. 

WMcalon in Mowntjoy's Caſe, 5 Rep. 3. b. 3 

hat was an Eſtate Tail created by Pat- was made 

| K 4 liament, narrower, 
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| liament, and he had a narrower Power 
the AQ than the Law wou'd have gige 
him as Tenant in Tail; therefore th 
mult have a reaſonable Conſttuct ion a; 
cording to the Makers of the Act: J 
verſa; here the Power of Tenant for Life 
Here * E by way of enlarging the Eſtate, and þ 
Rate of Je- ing in Augmentation of it mult be take 
2 oy ſtrictly, and fo muſt it be taken accor 
in ena ing to natural Reaſon : Now accotding 
that, this ean't be a good Leaſe to bin 
the Frechold and Inheritance of the Re 
J rn mainder- Man, ſer in conſtruction 
if. Deegs; the true genuine ſenſe and meat 
ing of the Parties muſt be attended 
we muſt conſicer each part of the Pow 
in the Deed: And in reſpect of Ren 
the Rent teſerved muſt be in gs g« 
Condition as the antient Perlots th 
held the Eſtare enjoyed the ſame 4 it wi 
The Intenti not intehded that general Worgls, e{peg 
on of the ge- ally that theſe mentioned in the Setth 
1e . ment, ſhould be verbatim turned intoaR 
went. ſetvation in the Leaſes, but provided 
* a certainty to be had in every Reſerva 
on of what Rent ſhould be reſerved, 
that to be particular, that he in 

For aremedy maindet might have a remedy upon | 
w ite R Action, for a Rent reſerved cettain, au 
Ba in Terms as formerly had been uſed 
2 85 de releryed for the Land; or at leaſt fol 
it ſight be reduged co à Fertain ke 
cfercin 
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ſerring to a Certainty: And this is the 
in and honeſt Meaning of the Pur ties, 

not to involve the Remainder- Man ,,_ be 
perpetual controverſy and uncertainty, might not be 
in this Cale he is obnoxious to; tic invoiv'd in 
jar the antient and accuftomable Rents — 
relerved, there will be a certain Sum 3 * 
ſerved, and here it is diſputable what 
the antient Rents,and tis ſaid (or wore) 
that it may be aſcertained without 
{pure ; and it was intended, that a cer- 
in Sum be reſerved where the Rents 
ere even indiſputable, for a certain Sum 
all Caſes mult be reſerved, and the 
„ WWntrary would produce Inconvenience, 
Wer always a certain Rent was antiently -- 
Wicrved, and ſo it was intended by har 
ing the Counterparts ; and I rely upon The great 
in this Cale, that he is under greater diſadvantage 
Wi e than any Free- holder for- of be Re- 


mainder- 


erly had been; for let us conſider what en. 
tun is that , by allowing this Leaſe ta be 
Wood, the Reverſioner muſt prove; he 
at prove the Lands he avows for to be Viola 
ichin che deſcribing Words of the Leaſe, muſt prove if 
Wd that the Leſſor was in poſſeſſion, rhe Leaſe be 
lich he can't do here, becauſe it is pro- 899d. | 
iſcuous and can't be known what Lands 
r what: Rent; but if there had been a 


ed ounterpart , the Leſſee would be for Adrantageif 
ſo id to lay the Leſſor was in poſſeſſion, 8 


Ws la the Leaſe would be a Conclulion, .fr. pant 
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at leaſt an Evidence of the Rent: hy 

here he muſt prove ſuch a Sum as he 

clares for, and neither more or leſs, . 

the antient Rent, or the Tenant yi 

baffle him as often as he pleaſes; the Re 

reſerved here is neither like, nor the (an 

Anſ. to Obj. Reſervations and Rents as uſed antient 

Thar tho a to be reſerved; and to argue, That th 

Fam age an ex preſs particular Sum had been rel 

been rcſery'g, ved, the Tenant might put it upon him t 

prove that it was the Rent antiently reſa c 

ved, or more; and ſo he in RemaindWa 

muſt prove what was the antient Refa 

altho' a certain Sum had been reſerved}. 

Thar is not to be argued, tis a haft 

If the Leſſee Suppoſition, That a Man ſhould Me- 

ſhould go about to deſtroy his own Leaſe, that Mt 
about to de- 

roy hisown holds under, for ſo it would be, othailc 

Lale. wiſe he can never avoid payment in D 

| Action of Debt for the Rent; and if ab 

ſuch Action he ſhould deny it to be tiffſan 

The Lec àntient Rent, the Leſſor or he in Remait 

or he in Re- der might bring his Ejectment, and up 

mainder fhewing the denial upon Record wou 

gr Sg recover the Land and put him out. No 

This Caſs this Caſe here varies, for the Tenant mn 

varies and baffle the Leſſor twenty times over, 1 

gives great yet keep the Lands in deſpight of 

Sz "2. Tecth; Bur if the antient Rent had be 

bur otherwiſe reſet ved, there would have been no ſuſſto 

if the antient danger, and the Remainder as well as 


— Leale had been good; but now he 


[yl 
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ſhift here, as often as he can ſhew there 
was any other Rent antiently reſerved ; 
ſo that I muſt be of Opinion, That this The Intent of 
Reſervation in the manner here reſerved, the Sertle- 
is reſerving a worſe Rent than uſed anti. e Rene 
W ntly to be reſerved, and that the reſtraint © 
in the Settlement means, That he in the 
W Remainder ſhall have the ſame in all mate - 
rial Qualicics as well as the Quantity of, 
the Rent, and a remedy to attain to the 

Wcertainty and recover the Rent as well 
ind as the former Freeholders could. There 
Ware many Caſes to this Point put in 
Mountjoy's Caſe in the 5 Rep. and I take Good Author 
them all to be very good Authorities, be- — 
cauſe being put by the Counſel at Bar, Caſe. N 
they were denied to be Law, as a Re- 
ervation of Rent to be paid at two 
n Days, where antiently it had been pay- 
if able at four, not good; if Silver, where 

antiently it had been in Gold, and ma- 
Wy others there put were denied by the 

whole Court. | 
thly, That this Leaſe as againſt the That this 
or is not void, but againſt the Re- Lraſe is void 
ainder-Man tis void, becauſe not eres" the 
0 beneficial as uſual, and a very minute n.. 
liſſerence will ſerve to avoid it, which 3 
ight have been prevented in purſuance been revent. 
o the Settlement by reſerving more than ed by reier- 
he antient Rent: but here is none; and vi'g t, 
there be, it muſt have all the beneficial nge ant 


ent Rent. 
Qua- 


* 
— . 
W — 


N 
4 
| 
-*o 
F 

! 
1; 
6 

b | 
: 


Ia this Caſes ſuch a Loaſe would be void; in rhe Cal 
ſtreſs is laid. before us it is much ſtronger, becauſe the 


tage the Te= Lands are not contain'd' in any Box, 2 


* Actions brought by the Remainder · Ma 
- and may nonſuit him on the Evidence 


Qualities of the Rent autiently reſery{ 

and thoſe ought to be reſerved and able. 

2. Ved, as Meowntjoy's Cate in the 5 Rep. ſan | 
Caſes denied. And there ſeveral Caſes far want of thy 

denied to be Law, as Silver for Gold 

or twa Rents, or two. Manors conjoin'd, 

part of the Manor for an apportionahk 

ſhare or part of the Rent, as if 20 Act 

bad been ſer: for 20 l. each Aere of equ 

value, it is not a good Leaſe if 10 of tho 

that were even be let at the Rent of x5 


briginal Parties to the original Pay 

have laid a ſtteſs on this very thing, 24 

they forclaw and would prevent it; { 

For the Leſ- the Leſſee by that ſhall execute and ſt 

ſee to ſigu a A Counterpart of this Leaſe: But uf 

Counter- - Deed hete fignifics nothing, it is a i 

— dow, and being particular of the Man 

as they were antiently fer diſtin, 1) 
Tenant may deny he held any patticy 

Whar advan- parcels, he may ſay, Theſe and the 


9 may call it, of ſeveral Leaſes, and inſiſſſer 


againſt the upon any Rent he pleaſes, in 20 ſeven 


every one of them; and he is eſtopped 
ſay nothing. but Signing and Sealing 
was intended that ſeveral Leaſes ſhould! 
made, and ſeveral Caunterparts, _ and | 
JS = ve 
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eral Rents certain, and that to uncet- 
unty, for which the Settlement provi- 
ied : And all which the Parties foreſacx. 
Another Reaſon, or rather Obſervati- another Ob- 
u, which may ſerve to anſwer what my ſervation or 
rd Chief Jultice Holt faid, That. if the —— 3 
ſettlement were certain, the Decd was as f the Serie. 
enain, and that the general Words in m ent ot 
he Power are good for a Reſervation: Deed, = 
Wur a true way to execute a Power like * 
lis is not tb do it in the general Words du a Power 
che Power: In all Caſes they muſt like this. 
educe the Rent to a certainty by parti- 
Wular expreſs Words; Suppoſe (as I have 

ten in ſome Deeds) that 9 was a Pro- 
iſo, That in every Leaſe there ſhould be Upon a Pro- 
erred ſuch Covenants as are uſual to VR Preds 
Wc inferred in Loeaſes in that County and fach 15 
here the Lands lic, &c. and a Leale Covenants, 
"Fould be made with a Proviſo in the very 
Words of the Deeds: That would not be 
good, nor could it be aided by any ſpe- 
Hal Verdict, finding the Covenants ulu- 
ly, Cc. And che Words (er more) al- The Words 
rs it extreamly, and the Leſſor muſt lay (u mre) 
old on both the antient Rent or more: . * 
way A denoted, That in obedience but ſtill it 
Þ ir, he muſt do it one way or other; muſt be cer- 
rt ſtill it muſt be certain. 1 
Athird Obſervation or Argument which r, mußt 
make is, Admircing che Sum reſerved refer to an 
=. necellary 10 be a certain Sum, lure it abſolute cer- 


147 


— 


SS Kae 


22 


4 


muſt baiaty. 
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1 muſt refer to an abfolute certainty; a 
the Caſe of Leviſan, there was an abW' 

As in L:vi- ſolute Mathematical Certainty „ thai 
ſer'sCale, which nothing can be more certain: Andi! 
| in the Caſe of Leviſon and Pigot, thi 
oy Power provides it ſhould be ſo, a 

leaſt 12 4. for every Cheſhire Acre; ſo tha 

it muſt refer at leaſt to ſomething 


an old Leaſe there was a Rent exiſting 
and it was then known certainly what i 
was: But to make this good, it mul 
now alſo be known what it is; but my 
be it is unattainable by human Knoy 
ledge : As to the Thing in queſtion, then 
is Certainty abſolute and natural; but : 
mean uſeful Certainty for the benefit d 
Property, and in that reſpe referring t 
Cuſtom and Uſage is uncertain 2 Ant 
therefore certum eff quod certo reddi potel 
if fitted to maintain, that whatever in i 
ſelf is once certain, muſt be ever certain, 
will not be granted; for it may or ma 
not be certain according to future Event 
and much leſs to bind a third Perſon: Andi 
is contradicted by Owen and Apree's Cal 
1 Co. 94. Suppoſing it had been reſa 
ring to a Leaſe or Leaſes, between ſuch! 
ons 
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Nee and ſuch a one, that alſo had been What if ir 
oid between the Leſſee and Remainder» — _ 4 
nan, becauſe the Reverſioner might loſe —— luch 
ie Leaſe; and ſo there is not any equi- a one at 
alent, to which he may at all times re- ſuch a one. 
rt to be aſcertain d as in Piget's Caſe; 4 
herefore it is not a good Reſervation | 
here it is not certain in it ſelf, but re- 
rs to antient Cuſtom and Uſage, There 
$as to Nature an uncertainty, and an 
ncertainty as to the Underſtanding; as 1 
r ſaying, That a Verdict would have = 
Wicertaind it, that would be aiding the 
ine eſect, and to go before a Maſter or Ju- 
to find; and what were the antient 
ents, is ſupplying a Defect, which has | 
en made in executing a Power againſt < 
dmmon Right; this is really not an ab- gn" 
hen flute bur a conditional Reſervation, good qirional and 
tween the Leſſor and Leſſee but not to good be 
Wd che Remainder-Man. The Condition T. L:ilor 
Ila theſe Lands abſolutely, and if an ans but wee, 
nt Rent can be found, and you the Remain- to bind the 
r-Man can prove it, then I reſerve it to Remainder- 
Bat if there be none, and if there be, 3 : 
8 Jou cannot prove it, you are to have on — har. * 
| Wa | _ Where the 
There is another uncertainty, which J Ends arede- 
tt need to help on, and this is in the 1 
hing demiſed, and that runs to Apree'S ſcription the 
le: Where Lands are demiſed by ſuffi- Lzilee can't 


n | „ 7 175 RO back, un* 
Deſcription, the Leſſee can t go J e ne 


8 back, the Leaſe. 
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chere bad in the third place, If there had bod 
very, Ge. J and in the Recovery it would be bad. t 


Tat Reports in Chancery. 
5 back, unleſs he forſeit the Leaſe: But heli 
; _ they are ſo demiſed, That tho' rhe auf 
en Rent had been reſerved, yor the tell: 
But here he natt may ſay the Lands are mote or lekſet 
Lands are and he ſhould fay ſo in pleading, | 
more or lefg. ould forfeit his Leaſe; but hete i 
lig lu at all for the Leſſor to go by, & 


But here is 


= he finds the certain Rent; fo chat it. 0 
only a bare only à bare poſſibility, that by the hee. 
N of great Charges, good Fortune, and che ia 


great Chat- duſtry of himſelf, he may eome at hf 
ſc. Rent, if he can aſcertain the very Laliſ{n 
amiently demiſed and their reſpectiſan 

If leſs or ſew- Rents; or if either the Lands be mi 
er L1ndsthan ken or the Rent, he is ſtill roiſeek ſor ff 
ler lde Lands leaſed far the Rent reſerv'd ant 
ſame Rent, in ently on theſe Lands, and there be er 
certain tis Lands in the Leaſe than antiently we 
800d. let, that is not a good Leaſe ; but if l 
or ſewer Lands than antiently were l 
be demiſed for the ſame Rent in cernai 

that had been well. 


ges, Ce. 


been a Reco- a Recovery, aud a Leaſe of the dim 


the ſame Exception would hold; burr 
antient Rent being a Sumof Money, 5 
might reſer ve more, than the antient R 
And ſo it appears, That altho' I had 
ſervid by the Words antient and ace 


| | ſtomable Rent, that would be good: 5 
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{ a | will not do in 
cet the Leaſe is not in ſeveralty as for- this Caſe, 
erly the Lands were demiſed; and there- —_ 
Wc ic will be that Caſe in point; or if gesang 

du would make it a ſeveral Leaſe, yet = 
e ate more Lands, and then it will be was ? 


ent Rent is reſerved only for the Lands antient Rent 
riently demiſed, and not for the other „d fr the 
ands; that won't follow, for the ſame antientLands“ 
tinfands are not demiſed in the ſame ſeveral | 
aſe ; the Words are ſeverally, and not The Words 
iy of all the Lands in the Settlement, of che Laſe. 
citing the Meſſuages, Tenements, and 
ereditaments in ſeveral Manors in the 

Wounty of Cheſter, and all and ſingulat 

Lands compriſed in the recited Power, 

el kendum for 99 Years, if Sir Charles Or- 

rainy, &c. ſhall ſo long live, and yielding 

d paying therefore yearly the ancient 

d accuſtomable Rents uſually reſerved 

d payable; (not ſaid heretofore) in the (Heretofore) 
ling part, only there is a ſeveralty, for leſt out ofthe 
e Leale is ſeveral, and not joint of all — 
vo Lands in the County of Chester, &c. 

dend allo of all the other Eſtate: Tis a Se- 
4 France, but it is the minuteſt that can Here is the 
ace ſeveral; ſuppoſe of four Fields and minuteſt ſe- 
r Meſſuages ſeverally, where uſually Terence char 
| L rwa 4 
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How the ſe- a Severance of all the Things demiſed 


verance 


ought to be. 


Not here 


ſaid, as anti- 
ently demi d. 


Here is only Lands paſs by this Deed all during the 


one R: ſerva- 
tion ſingly of 
all the Rents 


{or all the 
Linds, 


Here is only 
a denoting 
that they 
were antient 
Rents, &c. 


(Reſpective 
Ren. s) only 
denotes, but 
does not re- 
lar ve. 


fore ſeveral Rents, will not be good fe 


ralty than the Demiſe : and that won! 
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two Fields and two Meſſuages were let; 
that would not be good, for it muſt be 


And I take the Words to be ſuch, ye 
the Lands are not uſually perhaps let by 
Manors, &c. and the Reſervation, G. 
yet has relation to Ulage or Cuſtom in 
the demiſing part: Nor is it ſaid as ant 
ently demiſed; and the Conſtruct ion tha 
is endeavoured to be put upon it, would 
carry the Reſervation to be ſeveral, fu 
ther than any Caſe has as yet done ; The 


Life of the Leſſor, and therefore is on 
Reſervation ſingly of all the Rents for 
the Lands: Theſe Manors reſerving ther. 


a demiſe of them where they were uſuak 
ly let ſingle or together; and the calling 
them reſpective, antient, and accuſtomaſſ 
ble Rents, is denoting what they were hae 
not what they were reſerv'd and uſec 
Dyer 309. Hob. 303. and Moore 201. II 
true, the ſeveral antient Rents are relcr 
ved, but not for the ſeveral antient I. 
nants; and (reſpective) only denotes, bu ou 
does not reſerve : Thereſore I am of Opiiart 
nion the Demiſe, tho' ſeveral and na 
joint, yet can't be made any other ſeveſpr 


do the Plaiorifi's turn, for that will be 
for all the Lands; and that will be O 
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at was not antiently demiſed, being 
muſt be apportioned, for there is no 
oyenant for the Leſſee to pay the anti- 
nt Rent for the old Lands, in caſe the 
ther ſhould be evicted; therefore agree- 
ble to common Right, againſt which the 
eower is made, and to what was then 
tended by the Settlement, the Leaſe 
root being ſeverally, much leſs ſingly : The 
encral Courſe has been in executing of 
ele Powers to make the Deeds or Leaſes 
particular Terms, and not according 
>the general Words thereof: And now 
nce that when theſe Powers have been 
crhaps, and I believe, much antienter 
in the Statutes for enabling Eccleſia- 
ical Perſons, this was the firſt at- 
mpt that ever was made to delegate che 
'ower generally, as I may ſay, that was 
articularly to be executed in the ſame 
anner as they were done before; and 
r that it would be fatal to all Remain- 
Wcr-Men, becauſe the Tenant for Life 
ght upon a ſudden at any Time make 
Diſpoſition of the whole Eſtate in this 
L 2 un- 
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nd Apree's Caſe, and fo let in a Manor Here are 

yer let before; here are more Lands wore Lands 
han antiently let: You won't ſay, that 
e Rent was not reſerved as well for the 
nds not antiently demiſed, for the 
ands did paſs as much as to their rraditus, i, ſor all that 
is for all that is leaſed; and that part is leaſed. 


than antient- 
ly ler. 


The Redditue 


The Covrſe 
was ta make 
ſuch Leales 
in particular 
Terms, and 
not accord- 
ing to the ge- 
neral Words. 


This the firſt 
Attempt to 
delegate the 
Power gene- 
rally, that 
was particu- 
larly to de 
executed. 
Ani '$ fatal 
0 R. wmain- 
det-Men, Ce. 


148 


And the 
Court of 
Equity will 
not aid it. 
And con- 
cludes it is 


not a good 
Leaſe. 


The Decree 
for an ac- 
compt of the 
mortgag d 
Eſtate. 


Mot ion to 
diſcount In- 
tereſt for the 
Booo J. 


Reſponſ. 
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uncertain manner; and being a new [ 
vention in derogation of the Commy 

Law, and tending to introduce Perjur 
Forgery, and Fraud, the Courts of tqu 
ty won't aid it by any means; tis to 
utterly. exploded like the attempt of 
ſtice Richill mention d in Littleton. 1 aq 
of Opinion it is not a good Leaſe, ſo asi 
bind the Remainder- Man. And accos 
ingly decreed, Sir John Hobart ſhoul 
be Truſtee for the Ules in the Settlement 
permit his Name to be uſed, and ff 
creed an Accompt for the mortgaged 

ſtare ; and if the Party ſets up a Litlet 
the Inheritance and Mortgage, he mul 
accompt for the whole Profit as ti 
Counſel for the Defendant inſiſted on 
But the Lord Keeper decreed only: 
Accompt, and if the Accompt were d 
lay'd, that a Receiver be appointed; . 
fus'd to ſpeed the Report upon the Fac 
of the Decree, becauſe iti, preſum d a 
Perſons will obey. Then it was moy( 
That fot the Sum of 8coo /. devis'd bj 
old Earl Charles to Lady Gerrard, and 
her devis'd to young Earl Charles, wii 
devis'd the ſame to the Defendants, Int: 
reſt might be diſcompted for the fan 
by the Plaintiff, as Adminiſtrator to Ea 
Fitton, for the time Earl Fitton enjoy! 
the Eſtate. But to this the Keeper a 


ſwered, That Earl Charles the young 
| . hayig 


Reports in C hancery. 


zving the Fee-ſimple in Reverſion, and 
e Fee being fallen now into the Party 
ho was to have that Money, ſhall he 
t have it out of the Eſtate? For it is not 
ſonally due on Earl Fitton ; it is too 
ad to give Intereſt for it to you that 
ave the Fee, the ſame being a Perſonal 
hemand of Atwood. Thomas s Cale in the 
Jouſe of Lords was the ſame; ſhe reco- 
Mcred her Portion after the Fee had fallen 
to her: The Keeper ſaid, That was be- 
auſe of Fraud in the Truſtees, it may be, 
d ſo would not decree any Intereſt for 


oncerned the Mortgag'd Eſtate, ro be 
Wclivercd up, and thoſe when the Poſſeſſion 


iſtrator of Charlote ; And decreed Coſts 
ir the 4000 J. only, as Mortgagees uſu- 


„y have. "IT 
| MVSEVM 


BRITANNICVM 


Mich. 
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but that all Writings, except ſuch as Writings to 
be delivered 


up, and Coſts 


for he 40001. 
omes to the Defendant by Brent Admi- only. N 
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— 


nnn 
mne 


Mich. 6? Annæ Reginæ 
in Cano. 


Fm 


— = _ 


Attorney-General at the Relation of the 
Maſters and Fellows of Sidney College 
in Cambridge 

Verſus 
* Baines and Mary his Wife, Heir of 
Doctor Johnſon. 


| Octor Johnſon ſeized of ſeveral 

D Frechold and Copyhold Lands, 

and poſſeſſed likewiſe of divers 

Leaſehold Lands, ſurrenders the Copy: 

hold to the Uſe of his laſt Will, and al. 

ter makes his Will in Writing, whereby 

"2c ogg he deviles all his Eſtate both Freehold, 
Teſtalor Copyhold and Leaſehold to Truſtees, 
himſelf had their Executors, &. in Truſt for the 
no Witneſſes, maintaining and providing for ſeveral 


tho aCodicil poor Scholars of that College, and for 


referring 


thereto had divers other Charities in his. Will parti- 
4 Witneſſes, cularly expreſſed and directed: This Will 
yet * was written all with his own Hand, but 
Fr Prectold bad no Witneſſes to it; he afterwards 
Lands, Sc. makes a Codicil, wherein he recites and 


takes 
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takes notice of the Will; and this Codi- 

cil was ſubſcribed by four Witneſſes, and 

duely executed, and ſoon after dies; 

and now this Bill was brought ro have 

the Truſtees rake upon them the Truſts, 

and to have a ſpecifick Performance there- 

of; and it was urged in Support of the 

Charities, that for the Copyhold there Coy bo!ds. 
was no Queſtion bur the Will was ſuffi- 

cient, becauſe they did not paſs by the 

Will, but by the Surrender; for as Copy- V Cn. 
hold they could not paſs by the Will; Cases 49. 
and for the. Leaſehold Lands they being L.aſcholds. 
bur Chattels are part of the perſonal 

Eſtate, and not within the Statute of 

Frauds and Perjuries, but remain at the 

Common Law ; and for them the Will is 

eſſectual likewiſe ; and for the Freehold, Fre:holds. 
tho* the Will be nor effectual, as a Will, ; 
to paſs them within the Statute of Frauds 
and Perjuries, for want of conforming to 
the Circumſtances required by the Sta- 
tute, yer 'tis good as an Appointment to 
charitable Uſes within the Statute of 43 
Eliz. And it was compared to 11 Co. 
Magdalen College Caſe, where Want of 
Livery or Attotnement ſhall be ſupplied, 
being but Circumſtances concurring to 
perfect the Grant and Intent of the Diſ- 
poler of Lands; but where there is a 
DefeRt of Power, there the Statute for 
Confirmation of Grants will not ſup- 
L 4 ply 


Charitable 
Ules, 
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V. 1 Chan. 
Caſes, 267. 


rects, would not be good to paſs the Free 
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ply that, as by a Feme Covert, or 2 
fant; ſo if Tenant by Knight's Seri! 
deviſe the whole, there is a Defe&t War 
Power for a third part, tho Colliſox's C 
in Hob. and Moore before 32 and 3. 
H. 8. ſeems contrary. Mr. How lik tio 
wile ſaid, that 43 FEliz. co- operatinflire 
with the Will makes it good as an Aere 
pointment, and cited 2 Roll. Rep. 3 HO. 
and that that Statute controuls the Stan 
tute of Weſtminſter 2. de donis condii v 


ago. Ve 
Sir Thomas Powe for the Defendant 
urged, that the Will not being executed; 


as the Statute of Frauds and Perjuries dim 


hold Lands, and the taking Notice « 
the Will in the Codicil can't mend it, 
for that, for ought appears, it might be 
executed in another Room, and the Wit-i 
neſſes to that ſee or know nothing of thei 
Will; and Caolliſons Caſe of the Infant 
comes full up to this Caſe, though the 
principal Caſe there does not, and ſo 
does the Caſe of Socage Lands, (as 
think it was put of Socage Lands) and 
tho' 43 Eliz. makes void the Statute 4 
donis, ſo that if Tenant in Tail deviſes 
his Lands to a Charity, this ſhall be 
good as an Appointment, though nat 
= © © 9 
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a Deviſe within that Statute of Frauds 
nd Perjuries, which being a ſubſequent 
atute to that of 43 Ez. over-rules it, 
Mad ſays, that no Deviſe or Bequeſt of 
M:nds ſhall be good without ſuch Publi- 
tion and Circumſtances as the Act re- 
InWuircs ; and this Statute was made to 
revent Men's diſinheriting their Heirs, 
o' it were fora Charity, unleſs the So- 
tEnnicy and Circumſtances required there- 
ly were purſued, and that it ought not 
operate as a Diſpoſition or Appoint- 
a'Went againſt the Statute. | 
Vernon on the ſame Side agreed, that 
| Eliz. repealed the Statute de donis, 
ing ſubſequent to it, and as that did, 
mult 29 Car. 2. repeal 43 El. being 
blequent to it; for that diſables Perſons 
m giving away their Lands without 
h and ſuch Circumſtances, or to can- 
or revoke a Will without ſuch ſolemn 
remonies, and ſays, any Law, Cu- 
theWm, or Uſage to the contrary, which 
aut as more ſtrongly. | 
the Pauncefort on the ſame Side and to the 
loc Effect, chat 43 Eliz. ſhould give 
s Ie to 29 Car. this being ſubſequent, 
and made to prevent Petjuries and other 
4 Wichiefs by diſinheriting Heirs. 


iſes {bins in Reply for the Plaintiff, that 
beg will is not to be void by 29 Car. 2. 
nat 


only the Deviſe, that ſhall be void as 
| a 


Curia, 


thing, nor is it to be regarded, for 


ed; that it was good as an Appointmen 
and he ſaid the Statute of 29 Cy, 


out to ſupport Charity before 29 Cu, 


Reports in Chancery. 


a Deviſe, but yet it may be good as 
Appointment : Neither is the whole Wi 
to be void, but only the Deviſe of Land, 
where the Statute is not purſued : Aſh; 
he inſiſted farther, that the Codicilt 
king Notice of the Will, and being du ; 
executed, that makes the Will good i 
ſo, if it was affixed to the Will; andi 
laying it in another place ſignifies n 


( 


ſhould relate to the Will, tho' he had 
perſonally in his Cuſtody. 

The Attorney General cited Colli 
Caſe, which he ſaid they had not any: 


might operate upon former Statutes þ 
Wills, but cou'd not when they were! 
Wills, but Appointments only. 
The Lord Chancellor held this a 
good Diſtinction, and ſaid it was fo 


but now upon that Statute can this, 
being good as a Will, operate and 
good as an Appointment 2 He agreed ers 
Court would favour Charities, but 
could not give a Looſe to break in u 
the Statute, and make Wills, which 
often made in extremis, to be good 
gainſt che Heir, when there was 2 Main 
rute to prevent them: and the Staſplic 


never intended to diſinherit the Heir | ſuc 
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qch a Diſtinction; and as upon the Sta- 
te de donis, a Will by Tenant in Tail 
rt be good as a Will, but yet by 43 
iz, ſhall be good as an Appointment : 
now this Statute of 29 Car. 2. ſays 
ſhall be void to all Intents and Pur- 
ſes, if the Circumſtances required by 
ar Statute are not purſued; ergo it can- 
Wt be good as an Appointment ; but ir 
ing a favourable Caſe on the one Side, 
d a Charity on the other, he would 
nſider farther of it, and would confer 
th the Judges in it. 


Hill. 6 Annz Reginz 
in Canc. 


A Will in 
Flat verſus Flat. Shes fel 
C. the 
\ Man makes his Will in Writing, and Tea, 
thereby gives all his real and per- o intend- 
ul Eſtate to his Wife, her Heirs, Exe- y/,; . 
tors, Oc. in Truſt to pay his Debts Draught 
d Legacies, and he deviſes ſeveral Le- *bereot, and 


i : : then rears off 
es to his Children and other Perſons, * 


| concludes, In witneſs whereof | have the former. 
this my laſt Will and Teſtament, con- yet held good 
ning Nine Sheets of Paper, and to a vr ihe real 
Wlicate thereof, to be left in the Hands . e 
ſuch a One, ſet my Seal in W re- the re: lonal, | 
ence 
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| Afterwards the Teſtator being minded i 


ſtructions to the Teſtator, which he re 
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ſance of three Witneſſes, who all ( 
ſcribed their Names in duc Form of La 


add other Truſtees to his Wife, and ma 
ſome little Alterations in his Will, ſend; 
for a Scrivener, and gives him Direction 
ro prepare a Draught of Inſtructions f 
another Will, which the Scrivener d 
accordingly, and brings the Paper of | 


over and approved very well, and ſe 
his Hand to it, and being at a Taver 
thinking he now had made a new Mit. 
he pulls out of his Pocket the firſt Wi 
EF tears off the Seals from the fitſt Eig b 


Sheets, which the Scrivener ſeeing ain 


him, What he was doing? Why (lai: $ 
& he) I am cancelling my firſt Wills; 
& Pray (ſays the Scrivener) hold ve 
Hand, the other Will is not perfect ;; 
* *rwill not paſs your real Eſtate Wi « 
Want of being ſubſcribed and execuſi ret 
„ purſuant to the Statute of Frauds Mais 
© Perjuries: Say you fo (ſays the Tel , 
tor) I am ſorry for that ” ; and ima 

diately deſiſted from tearing off any mW, 
of the Seals, and in ſome ſhort Time Ih 
ter dies, without having. done any s; 
ther Act to perfect the ſecond Will, Nur 
cancel the firſt, Aſter his Death, Wh ( 
Application to the Spiritual Court by WM, a 
Wife, who was made Executrix of His 
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& Will, they ſentenced it a good Will 


r to prove it: And now this Bill was 
Wought by the Legatees againſt the Wife 
Wd other Truſtees to have a ſpecifick 
rformance of the Truſt in the firſt Will, 
d that the Eſtate might be fold purſu- 
t to the Directions of that Will, and 
cir Legacies be paid them: it was in- 
ed, that that Will was revoked by 
king the other, and that the other, 
chere were the ſame Legacies given 
Wi of che Lands thereby deviſed to be 
d, was not ſufficient to pals the real 
ate, or make any Charge upon it, for 
ant of the Circumſlances required by 
e Statute of Frauds and Perjuries. 

vir Foſeph Fekyll urged, that the laſt 
cet of the firſt Will was avoided by 
USE: rearing off the Seals from the Eight 
e Sheets; for when in the laſt Sheets 
refers the Execution of it, as his Will, 
his Sealing of every Sheet, as the Sig- 
or Teſtimonial of its being his laſt 
ll; if any of theſe Signals fail or are 
roy'd, the whole Will becomes void; 
| here he has torn off Eight of the 


J beſides the Statute of Frauds and 
ll, Nries having four Words, viz. Burn- 
h, Cancelling, Tearing, or Obliterat- 


by WF, and that by any of theſe the firſt 
is to be avoided, here are two of 
_ thoſe 


to the perſonal Eſtate, and admitted Pro Quer. 
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Pro Quer. 


that it ſhould be only a Revocation | 


Reports in Chancery. 


thoſe Acts, for here is Tearing and C; 
celling, and ſo the firſt Will is defeats 
and avoided, 
Mr. Cowper on the other Side inſiſted 
tbac tho' the Original Will ſhall by th 
Act be ſuppoſed to be cancelled, yet het 
being no Animus Cancellandi ot Rewocank 
and that as ſoon as he was told of i 
he deſiſted and went no farther, that t 
Duplicate thereof, which he took notic 
of in his Will, remaining intire and u 
defac'd in the Hands of the Party, 
whom it was delivered, ſhall be ſufficie 
to paſs the real Eſtate. t. 
Mr. Williams on the ſame Side inſiſte 


tanto, for ſo much as the Seals were tc 
oft from, and no more, and that for t 
laſt Sheer ir ſhould remain a good Wil 
for a Man may revoke Part of his Wi 
if he pleaſes, and yet the reſt ſtand good 
And Mr. Gilbert ſaid, that ſcaling of i 
the Sheets was not eſſentially neceſlaſ © 
to the Perfection of the Will, but on” 
to the laſt Sheet, and that it remains it 
tire and abſolutely perfect and executogſnt | 
and that he had not any Intention 
cancelling the Will; for that when re 
was told of the Conſequence he deliliqf 
and the laſt Will was only eſſential fort 
making the Will remain intire, and the 
fore can't be ſaid to be cancelled, b 


\ 
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nll be good and eſſential to all Intents 
1d Purpoſes, the eſſential Part which 
akes a Will ſtill remaining. 
Ferjeant Hooper cited a Caſe in C. B. 
Mice the Revolution, where a Man made 
will in due Form, and after made 

other Will, whereby he revoked the 
Wt Will, but the laſt Will had but Two 
tneſſes, and it was adjudged no Re- 
tion, for that Statute was made on 
poſe to take away all Conſtructions 
2 Man's Intentions, where the Form 
the Starute was not exactly purſued : 


Mt cou'd come to be the Queſtion, and 
ought he was miſtaken, ſince the Sta- 
e is expreſs that no Will ſhall be re- 
ked by a ſubſequent Will, unleſs ſuch 
ſequent Will be ſigned and arreſted by 
ee or more Witneſſes; and in the prin- 
al Caſe he decreed this tearing off the 
ht Sheets the Seals to be no cancel- 
of his firſt Will, not being done 
imo cancellandi; as ſoon as he was told 
Mit that the other wou'd not be ſuffi- 


ire and uncancelled ; and took this Dif- 
race, that for the whole perſonal 


1 to 


t my Lord Chancellor wondred how Curia. 


Int to paſs his real Eſtate, he imme- The latter 
tely deſiſted, and left the laſt Sheet Declaration 


in Writing, a 
ſuſficient Re- 


ion of 
ate this making of the ſecond Will — 


a ſufficient Revocation of the firſt Will as to 
1%, and that it ſhould not be taken we 


160 


Note. 


the firſt Will as are left out in the f 


ſhould have the Preference to be firſt pi 
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to be a good Will as to part of the pili! 
ſonal Eſtare, and no Will or Revocatiof2 
as to the other part of the perſonal Eſta 
for his Intention ſhould not be taken Hin 
halves; and ſince the Spiritual Court h 
ſentenced it a good Will of the perſom 
Eſtate, it muſt be good for the who 
and ſuch Legatees of the Perſonalties 


cond muſt loſe their Legacies, but ft 
thoſe that had Legacies by the firſt Wi 
chargeable upon the real Eſtate, if 
ſame Legacies were deviſed to them 
the ſecond Will, that they ſhould fi 
continue chargeable on the real Eſta 
and ſhould be raiſed out of it : And 
he ſaid it would be, whether their Leg 
cies were increaſed or diminiſhed, th: 
being by the ſecond Will made charg: 
able upon, and to be raiſed out of, t 
real Eſtate likewiſe, which though it . 
not ſufficient co charge the real Eſtatei 
itſelf, yer ſince the real Eſtate remaine 
well deviſed by the firſt Will, thc 
ſhould be till ſecured by that real Eſtat 
for they were not out of Lands like 
Rent, but only ſecured by Land, whic 
he ſaid was well deviſed, but for oth 
new abſolute perſonal Legacies devil 
by the laſt Will, they ſhould be charg 
able only upon the perſonal Eſtate, aq 


0! 
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t of the perſonal Eſtate before the other 
gacies in the firſt Will upon the real 
ate, becauſe they had their ſeveral 
ads out of which they were to be paid, 
e perſonal Legacies in the laſt Will, out 
the perſonal Eſtate, which was well 


viſcd by that Will; and the Legacies 


arged upon, or ſecured upon the real 
ate, which was well deviſed by the 
. "Mit Will, out of the real Eſtate ; and all 

reed, That the ſecond Will, tho' nor 
aled and ſubſcribed, as the Statute of 
auds and Perjuries directs; yet'tis good 
che perſonal Eſtate, it being caſus omiſ- 


out of the Statute, and then it was 


od. at Common Law. 


1 


ach. 7? Annz Reginæ, 
3 


Walli verſus Everard. 


Laintiff, as Adminiſtratrix to her Huſ- 


band, brought a Bill upon three De- 
ands ; the firſt for 500 l. which ſhe paid 


Bill upon 
three de- 
mands diſ- 
milled as ro 
two, and te- 
lie ved for the 
other, where 
Bond and 
other Debts 
bad been paid 


Won Bond-Debrs of her Husband's over by an Admi- 


vid above his Aſſets; the ſecond for 120 /. 


niltrarrix for 
the Honour 


e by the Defendant upon a Note; the of the Fami- 
ird for her Dower or Thirds out of the ly, and other 


a Eſtate, The Caſe was ſhortly thus: 
M The 


All ances 
made to her. 
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out Letters of Adminiſtration to he 


Infant, paid thoſe Bond-Debts, intendiq 


tred upon the real Eſtate, and received thi 


Reports in Chancery. 
The Plaintiff's Inteſtate, upon purchaſing 
an Eſtate in Fee, wanting Money tg 
compleat the Purchaſe, borrowed of fey 
ral Perſons 500 l. and gave Bonds for 
payment with Intereſt : But before rhek 
Bonds were ſatisfied, died inteſtate, lea 
ving the Plaintiff, his Widow, and on 
John Everard his Son, a Minor of abou 
two or three Years old: The Plaintiff too 


Husband, and exhibited an Inventory, it 
the Spiritual Court, of his perſonal Eſtat 
which falling much ſhort to pay his Debt 
the Plaintiff, for the Honour of the Fami 
ly, and to prevent the Creditors ſuing th 
to have them allowed out of the real Eſta 
when the Infant came of Age. The Plain 
tiff likewiſe, as Guardian to her Son, et 


Rents and Profits thereof for about ſixtect 
Years, when he died, ſtill under Age 
and the Eſtate thereupon deſcended 1 
the Defendant as Couſin and Heir at Lay 
againſt whom ſhe now brought this Bill 
have a Satisfaction out of the real Eſtatgſh, 
for what ſhe paid over and above her Hu 
band's Aſſets: And for the 120 J. whit 
ſhe had brought to the Aecompt of be 
Husband's perſonal Aſſets, and for ht 
Dowry : As to the Dower, the Bill wa 
diſmiſſed without much difficulty, becauly, 
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he had her remedy at Law; and as to the 
201. twas denied to be due; and if ſo, 
hen ſince ſhe ought to be diſcharged of 
much of her Husband's Aſſets, though 
Wrought to accompt in the Inventory, 
he Bill was diſmiſs'd as to that likewiſe ; 
Hut as to the firſt Point, twas inſiſted for 


the Creditors; and as they for want of 
Wcrſonal Aſſets might have fallen upon the 
Heal Eſtate for Satisfaction of their Bonds; 
now ſhe having paid them, ſtood in 
0 Vicir place, and had the ſame Equity as 
hey would have had. For the Detendants 
t was inſiſted, That the Plaintiff's Bill 
Naht to be diſmiſſed likewiſe as to this 


ayment ſhe might have taken an Aſſign- 
ent of the Bonds; as is uſual in ſuch Ca- 
Ws, and have ſued them in the Creditors 
ames at Law, 

2aly. It was ſaid, That ſhe received the 
ents and Profits as Guardian to her Son 
r 16 Years, and would now ſink all that 
| " burthen the real Eſtate with the whole 
v Je ts, a a 

34%. That the Creditors themſelves 
Wuld have no effect of their Bonds till 

Fe Infant had come of Age, by reaſon, if 
ey had ſued him, the Parol would have 

Menurred till his full Age; and therefore 

vas not at all obliged to pay thoſe 
M 2 | Bonds; 
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Dee Plaintiff, That ſhe ſtood in the place Pro Quer. 


Warr, being very extraordinary; for upon Pro D. . 
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Pro Quer. 


Curia. 


33 l. per Annum, and that her Dower 


ought to be allowed them. 


that he ſhould not be haraſſed with Suit 
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Bonds, and ſo it was paid in her ow 
Wrong. | 

Thereupon the Plaintiff's Counſel u 
ged, Thar the Eſtate was not worth aboy 


ir came to 11 J. per Annum, and that ſi 
ought to be allowed 14 J. per Annum 1 
leaſt for the Maintenance of her Son 
and then the Reſidue which ſhe receive 
would not near amount to ſatisfie wn 
ſhe had paid; and tho* the patrol woul 
have demurred *rill the Infant's full Ag 
in ſtrictneſs of Law, yet it was for thi 
Honour of the Family to have thol 
Debts ſatisfied ſooner, and therefore {| 


My Lord Chancellor ſaid the parol 
murrer was no Diſcharge of the Debt, 
was only a Compoſition of the Infant 


before he was of Age to know how tt 
defend them, and that the Debt was nc 
vertheleſs ſubſiſting; and decreed an Ac 
compt to be taken of the perſonal Aſſet 
of the Husband, and to ſee how it ha 
been applied, and how far it fell ſhort 
and likewiſe an Accompt of what tha 
Plaintiff had received of the Rents anc 
Profits of the real Eſtate, allowing he 
upon the Accompt what was reaſonabl 
ſor Maintenance of the Infant, and wha 
ſne had paid on the Bonds for the Hono 


Ll 
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the Family, and then to reſort back 
o thc Court, and for Coſts, Cc. to ſtand 
erired *cill an Accompt taken, tho' the 
Yfendant urged this Accompt might be 
t the Peril of Coſts on the Plaintift's 


de. 


Paſch. 7? Annz Reginæ, ; 


in Canc. 
Legacies de- 


WSrick/and verſus Hudſon, Maſon, & Cc. Chüdten de. 
creed to be 
HE Cafe was, that one John Lodge paid to the : 
having one Son and the two De- Father on his 
ndants his Daughters, their Uncle by Recogn with 
ill gave them 50 J. a- piece, and if a- one S. One 
y of them died, their Share to go to of the Chil- 
' We Survivors and Survivor equally, and 8 
Wniced no Time either for Payment of dive wo 
helſe Legacies, or within what Time the vent ;theRe- 
heath of any ſhould intitle the Survivors, cognizance is 
died; the Children being all under Sed, again 
"We, their Father, as next Friend and , Repte- 
uardian, brought his Bill in this Court ſentative, 
gainſt the Uncle's Executors to have the brings his 
Fottions.paid him upon giving Security, — — 
hich was decreed accordingly , and Children to 
ereupon he and the now Plaintiff Strict+ bave Allo x- 
ud entered into a Recognizance before auge for their 


Maſter of this Court of 300 /. Penalty, — 


my 
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Pro Quer, 


| ſolvent, without ever having paid thi 


' rity ; that neither they before, nor thei 
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the Condition whereof ( after reciting 
the Decree, and that the Children, h 
Reaſon of their being under Age, wer 
not capable of giving Diſcharges for thei 
Legacies) was, that if the Conuſors d 
either of them fhould pay the ſaid 50] 
a- piece to the Children at their reſpeRin 
Ages of twenty one Years, then the (ai 
Recognizance to be void: The Fathe 
after puts out the Son Apprentice, but 
as was prov'd, gave no Money with him 
the Son lived Nine or Ten Years after ht 
came out of his Time, and then died 
inteſtate ; the Defendants intermarricd 
and ſome Time after the Father died 


Portions or the Intereſts thereof, and thi 
Recognizance being now put in Suit a 
gainſt the Plaintift, the other Conuſot 
he brought this Bill to be relieved, and 
inſiſted, that the Father being dead hi 
now ſtood in his Place, and ought 1 
have the ſame Equity againſt the D. 
fendant as the Father would have had 
that the Father had maintained the Dt 
fendants for ſeveral Years in their Min 


Husbands after, Marriage had ever 
manded of the Father their Legacies, 

therefore no Intereſt ought to be paid for 
them; and for the Principal, that it ougit 
to go towards Satisfaction of their Board 


10 
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and Maintenance, and in particular for a 
Year's Board after Marriage, and when 
their Husbands were obliged by Law to 
maintain them ; and for the Son's Legacy, 
Wir did not belong to them, bur to his Re- 
preſentatives; for tho no Time was li- 
rited when theſe Legacies were to be 
paid, yet the Law would ſupply a Time, 
Wand give it them when they were capable 
Wof having any Benefit by ir, or were in 
ſuch Circumſtances as to require itz and 
the Son being put our Apprentice, and 
„is living ſo long after he came out of 
his Time, his Legacy was veſted in him, 
and ought not to ſurvive, but to go to 
is Repreſentatives. 


Whroved, That they did all the Work of 
the Houſe as their Father's Servants, and 
that he kept no other, and their Service 
vas more worth than the Intereſt of their 
Legacies; and therefore no Deduction 
\Mought to be upon that Account; that the 
father was bound by the Laws of Na- 
Jure and of the Land to maintain his 
Children in their Minority, and their Por- 
Jions given them by a Stranger ought 
ot to be leſſened upon that Account; 
that for the Year's Board after Marriage, 
it was by expreſs Agreement, and was all 
Whey were to have from their Father; and 
or their Brother's Legacy, admitting it 

—— did 
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For the Defendants *twas anſwered and Pro Def. 
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did veſt in him, and ſo belonged to Mut 
Repreſentatives yet it being by the Me 
to the Survivors generally without 2 ot 
Times limited, whenever he died, þ 
Repreſentatives would be but Truſtees j 
Equity for them. 

Cur. You need not urge this laſt Poin 
for it was expreſly limited by the Co 
dition of the Recognizance to be pai 
at twenty one Years of Age, which b 
attained to, and ſo it belongs to his NL 
preſentatives, and tis not now upon ti 
Foot of the Will, but of the Recogni 
'Zance ; as to the other Legacies the) 
mult be paid with Intereſt and Colts, fo 
their not demanding them was no Dj 
charge of them, for they were tender ff 
troubling their Father, but ought 10 
V. 2 Char. therefore to be Loſers ; and he ſaid, tha 
Caſes. 79. for this Reaſon the Maſter of the Roll 
| who had longer Experience than himlſzl'Y 
would never allow a Child's Legacy u 
be paid to the Father or Mother uponfÞ 
any Security whatever, by Reaſon of the 
Strife and Diſpute· it might occaſion in 
Family; and for the Maintenance of then 
in their Minority, the Father was boun 
3 * acc . to do it, and their Portions given by 

_ Stranger are Nothing to him more than 
if they had nor any; and for the Interc 
of them, their Service was more worth 
and therefore they are to haye ou 
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or for the Year's Board after Marriage 


ee Plaintiff muſt be allowed, the Proof 
an ot being full as ro rhe Agreement. 


U 


k 4 


er. Trinit. 7” Annz Re- 
ginæ in Canc. 


Ref Litton Strode, alias Litton, verſus Lady +. 2. 3/ 
Falkland & al. . 7 
| 225, 

HE Caſe was this, Sir Rowland Divers Set. 
Litton had Iſſue by Judith, his firſt tlements 

ife, William, afterwards Sir William Lit- made on 

n, Rowland, and Anne who was married ny 
8 | by the 

) Sir George Strode, and Mary who was Anceſtor, 

arried to Sir Frances Ruſſell - and had Quere how 

ue by Rebecca, his ſecond Wife, the 5 —_— 

telent Counteſs of Falkland; and on the — = 

oth of February, 1665, by Indencure and Wil made 

ne on the Marriage of William, his eld- by the Heir? 
Son, with Mary Harriſon, ſettles his —— 

ES ; ex- 

late in Zertfordſhire in this Manner, punded. 

z. As to part to the Uſe of William for 

fe, Remainder to Mary his Wife for Life 

r her Jointure, Remainder to William in 

cial and general Tail, Remainder to 

r Rowland in Fee; and as to the other 

It to Sir Rowland for Life, Remainder 

WViliam for Life, then to Truſtees, du- 

ring 
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ting his Life, ro ſupport the Remii 

ders to his firſt and other Sons in T 

\ Male by any other Woman, Remaing 

to Sir Rowland in Tail Male, Remaind 

to the right Heirs of Sir Rowland ; a 

as to the Reſidue, to the Ule of Sir Ri 

land during his Life, Remainder to N 

liam in ſpecial Tail Male, Remainder 

Sir Rowland in Tail Male, Remainder | 
| | the right Heirs of Sir Rowland : And if 
rerwards by Indenture and Fine for þ 
ring the ſeveral Eſtates Tail, limited 
Remainder to Sir Rowland by the x 
| >. ceding Deed, he ſettles and conveys 
| tthoſe Lands to the Uſe of himſelf | 
| Life, and after his Death, and after d 
reſpective Uſes and Eſtates precedent 
the Eſtates Tail therein limited to $ 
Rowland ſhould determine, to the Uſe 
Sir Francis Ruſſell and Sir Nicholas Sir 
and their Heirs, in Truſt to permit f. 
land Litton, his younger Son, to take 
Profits during his Life, and after in In 
for his firſt and other Sons in Tail Mal 
ſucceſſively, then in Truſt for ſuch he 
ſons and Eſtares as Sir Rowland ſhould! 
Deed or Will appoint, and in Defa 
thereof in Truſt for the right Heirs 
Sir Rowland : And afterwards by Le 
and Releaſe Sir Rowland conveys Lan 
in Hertfordſhire and Bedfordſhire to Wl, 
Francis Ruſſell and Sir Nicholas Strade 
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Ti wing, viz. As to thoſe in Hertfordſbire, 
che Uſe of Sir Rowland for Life, then 
1Truſt to and for the Uſe of Rowland 
e Son for 99 Years, if he ſhould ſo 
Wong live, then to Truſtees during his 
ie, then in Truſt and for the Uſe of 
i ,r/avd's firſt and other Sons in Tail 
ale, Remainder to the right Heir ef 
Wir Rowland; and as to thoſe in Bedford- 
re, to the Uſe of Sir Rowland for Life, 
emainder to Rowland, &c. (as the other) 
hen in Truſt to and for the Uſe of the 
zhr Heirs of Sir Rowland. Rowland the 
on dies without Iſſue in the Life of Sir 
mland, who after, in 1674, died like- 
ile: Then William, now Sir William Lit- 
„ by Will in Writing, deviſes part of 
e Lands compriſed in the Settlement of 
5 to Dame Philippa, his Wife, for her 
Jie; and then comes this Clauſe, And 


4 | other my Lands, Tenements and He- 
M ilaments (our of Settlement) I give and 
ite to Litton Strode, (the now Plaintiff) 
14 {0 of Sir George Strode, and his Heirs, 
n Condition, that if I leave any 
r wghters by my Wife, or that ſhe be 


eint at my Death, and after delivered 
any Daughter or Daughters, that he 
l pay four thouſand Pounds to ſuch 
ughter or Daughters; and allo u 
Wiscxpreſs Condition, that he ſhall —_ 
8 


er Heirs, to the Uſes and Truſts fol- 
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tance, and was alſo at the Time of n 


Lands not ſurrendred to the Uſe of bil 


ſome particular Legacies to other p 


determined as given to him by Sir Willi 
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his Name from Strode to Litton, and writ 
his Surname Litton to all Deeds, 0c. a 
if he does not, &c. then to go over t 
the Lady Ruſſell and her Heirs; and mak 
him and Dame Philippa his Executors 2 
reſiduary Legatces : After making th 
Will Sir William forecloſes the Equity 
Redemption of ſeveral Mortgages, a 
purchaſes ſeveral other Lands of Inh 


king his Will ſeized of divers Copyhd 


Will; afterwards Sit William adds tiff 
Codicils, which he wills ſhould be a 


nexed to his Will, and thereby ging 


ſons, and both Codicils had three Wi 
neſſes a-piece, but were not annexed! 
his Will, that being in the Country, a 
the next Day Sir William dies without 
ſue ; and now the Plaintiff Litton, wif 
Strode, brought this Bill to have a Diſc 
very of the Deed and Writings, and 
have the Lands, whereof the Uſes w 


Litton's Will, and an Accompt of thi 
Profits, and that the Will might be eſt 


bliſhed and proved by Witneſſes in pen . 
tuam rei Memoriam; and what Lands pi N 
ſed by this Will was the principal Poi « 


in Queſtion, | 
The Courr agreed in this Caſe, th 
the 
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+ re was no part of the Eſtate ſo ſettled, 
chat it would take Effect in Poſſeſſion 
er Sir William's Death, if he died with- 


ta Son, as in Fact he did. * 

t was argued for the Defendatit by 
Thomas Pow, that the Condition be- 
2 only that the Plaintiff ſhould change 
Name, and not that he and his Heirs 
uld do it, the perſonal Eſtate, which 
s more than 20000 J. was a ſuffici- 
t Conſideration; and as to the Words 
emſelves, And all other my Lands, 
enements and Hereditaments (out of Set- 
ort) 'tis very plain they are Words 
Delcription what Lands he intended 
uld paſs, and to take in any that were 
Settlement would be totally to extin- 
iſh and reject thoſe Words, which are 
peated T hree Times in the Will ro ſhew 
great Care not to break in upon any 


ed upon as unwary accidental Ex- 
ions; and ſaid he believed *rwas a 
xrſtitious Notion that a great many 
pple had entertained, that a Man cou d 
diſpoſe of an Eſtate which came from 
Anceſtors, but ought to let it go to 
Heirs as it came to him, tho' Lands 
his own acquiring he might do what 
would with them ; and this ſeems to 
the Intention of this Will, that he 
ud not meddle with any of the Lands 

„5N⅛aw which 


tlement, and therefore are not to be 
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came of Age to ſettle it, it would ha- 
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which were ſettled by his Father, an 
came to him by Conveyance from hi 
Father; for the Words are to be taken 1 
diſtinguiſh the Lands, and nor the Eſtai 
in the Lands, and the Words operate w 
on both, viz. Thoſe he had our of & 
rlement were to paſs, and thoſe in St 
tlement not to pals ; as to the 4000 
which is made part of the Condition 
the Plaintiff's taking, twas very fit tha 
when Sir William gave away ſo great: 
Eſtate, that he ſhould charge it with 
Fortune for his Daughters if he had any" 


and this was more proper for her th: 
the Land itſelf; for if ſhe died before 


gone away from her Husband (fo 
would have Nothing with her) to $ 
William's Three Siſters, as Heirs of $ 
Rowland, tho'the Lady Falkland were b 
of the half Blood, becauſe there was 
poſſeſſio fratris in Sir William, he havi 
Poſleſſion of the Eſtates Tail only; a 
the Words out of Settlement arc very m 
terial, for if they had not been in Serttk 
ment at all, or as the other Side wou 
have them to be uſeleſs Words, and ( 
no Force at all, becauſe of the old Ri 
mainder in Fee, they would have gone! 
the Heirs of Sir William only, but fl 
Settlement being ſtill in Force, which *" 
would not diſturb, they will go as the 

ougt 
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ght to have done: As to the Caſe of 
ke and Gerard, 1 Saund. he (aid, there 
had no other Lands but what were 
93%) Jp on the fame Side ſaid 
Sir Fo eh on the lame Side laid, 
e 2 yy to be taken, all his 
nds nor compriſed in any Settlement 
that Family, and not all that he had 
power to diſpoſe of, which would be 
ty impertinent ; for if he deviſes all, 
. a deviſes all that he has a Power to de- 
Ne, and then to ſay all that he had a 
aner is impertinent; beſides theſe Lands, 
hich were about 2000 J. per Annum, were 
tually in Settlement at the Time of 
aking the Will; for he was then Te- 
nt for Life, Remainder to himſelf in 


Inc 
x 
1 
At 
ul 
de 
get 
0 


il Male by Mary, Remainder to him- 
iin Tail Male general; and therefore 
de Reverſion which he had would not 
le it good, for that took Effect only 


en as they were meant at the Time of 
Weking them, and not to wait and ex- 
ct till his Death for a Conſtruction; 
to the Mortgages he ſaid they paſſed as 

of his perſonal Eſtate to the reſidu- 
Legatees, and not to the Devilce 
das to the Caſe cited by Brother Prat 
Tenants in common, no doubt but 
nants in common may deviſe, though 
 cheWutenants cannot, and the only = 

on 


his Death, and the Words are to be 
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= - 256 Reports in Chancery. 
ſtion there was, whether the Partitio 
after was not a Revocation ? Then the 
would have Evidence read to prove wha 
was the Teſtator's Intention by thel 
Words, which was oppoſed by the othe 
Side; viz. Sir Edward Northey, who < 
ted 5 Co. Lord Cheyney's Caſe, 4 Co. Ye 
non's Cale, and Cro, 2 144. Molineux 
Caſe, and ſaid there could he no Aver 
ment out of the Will ſince the Statute 0 
Frauds and Perjuries. Serjeant Prat, tha 
no Parol Declaration out of Will ſhouk 
be admitted, and ſaid he never knew iff 
in any Caſe, unleſs ſometimes in thi 
Court, to prevent a reſulting Truft, bu 
not where there was a plain expreſs writ 
ten Will as here. Serjeant How cite 
Bertie and Lord Falkland's Cale in Lor 
Keeper Wright's Time to that purpoſeſot 
and Dobins laid, then a Nurſe, an Apt 
thecary, Children, and every Body th: 
attended a ſick Body, and would catch 
every Thing that drops from him, at en 
ry broken Saying or Expreſſion, woulg® 
We: be the Witneſſes. But the Court wit 
8 aq. the Aſſiſtance of the Maſter of the Rol 
mitted to ex- Lord Chief Juſtice Trevor, and Tuſti 
plain the In- Tracy, agreed, that where the Words ſta 
rent of tht in ZEquilibrio, and are ſo doubtful, th 
2 Win, they may be taken one Way or oth 

there 'tis proper to have Evidence 1 

to explain them, and we will confic 


4 ne 


V. 1 Chan, 
Caſes 197. 
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ow far it ſhall be allowed, and how far 
ot, after tis read; and this is not like 
de Caſe of Evidence to a Jury who are 
heYealily byaſs d by it, which this Court is 
heWoot : And the diſtinction in Cheney 's Cale 
reell warrants the reading of Evidence, 


al; as there, where a Man had two Sons 
named John, Ce. which, my Lord Chan- 
cellor ſaid, diflered not from this Caſe, 
where the Words hang in equal balance, 
rvhat Settlement he intended: Then Proof 
being made, it appeared by ſeveral Ex- 
peſſions of the Teſtator, That he never 
would infringe his Father's Settlement, 
ind that his Father was a wiſe Man, and 
ite ſettled his. Eſtate as he would have it go, 
and therefore he would not break into any 
Nef thoſe Serrlements. 


Mindant went on, and Serjeant Parker (aid, 
t muſt be intended ſuch Lands as were 
rot comprized in any Settlement, or ſuch 
dull s were; and yet the effect of them was 
ol quite at an End by determination of the 
ol parti Eſtates; and it was intended 

M norrochure thoſe, for whete the Uſes were 
continuing, he cou'd not deviſe away, 
1 Saund. 170. And he obſerved that in 


ſed Rent-charges, the Words were gene- 
al, [out of — Lands Li 
| with- 


where the intent of the Teſtator is doubt- 


Jcocher places of his Will, where he devi - 


177 


After which the Counſel for the De- Pco Def. 
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_ there wete-two Things to tuen the 


on of the Words, Þur-only»char he won 
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without ſaying [out of Settlement :] And 
here tis not limited to him and the Hein 
Male of his Body, but to him and hi 
Heirs ; bo that if he ſhould have ohly 
Daughters, it would go immediately ou 
of his Name again : Beſides, if Sir Wi 


lam Litton lad n Son after making his 7 


Will, as chere was the ſame probability 
fot a Son as a Daughter, that Son would. 
have all the Eſtate fo ſercied in Tail 1 dhd 
et the now Plainiff muſt hure 
Nis Name, — have only hid. 
what was not ſettled: And Cra. Cariſige, v 
Berkley was cited to ſhew, That admin. 
ting the Words to be in aguiltbrid, ye 


lance on their Side: - Firſt, That hey | 
were Heir ar Law, and therefore 0 
favoured. 2dly. N of What th 
Witneſſes depoled tends to the Applicati- 


not alxer the Settlement. becuuſt my 
dy Fullland: was a8 much his An 
Child 28 the others. 
Jinings on the — Av fo une 
Preamblc of his Will, yz. Had as for n 
Temporal Hſtate, Gr. tray are Man 
cout ie, and'the acer ol the, Will 
very $kklſul Peeſon. s to the Codic 
he ſaid, The nbt being annexcd: do t 
Will, could ot amount ig a he Publ 
or Ithe * and cherebere | 
Fre 
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Freehold Land, 
e Will, could not paſs by it; neither 
lid the Mortgages pals to the Deviſees, 
ur being only a Security for Money, 
ee to be reckoned patt of the Perſonal 
Eſtare, and ſo to belong to the reſiduary 
legatees. 

Lelmure on the ſame Side ſaid, The 


the ſake of rhe Heir: at Law, as well 
— Words of the Deviſe were for the 
teviſce. 

dir Simon Harcourt on the ſame Side. 
jappoſe the Words had been, All my 
nds under Settlement, then no doubt 
ver to give ſnould hav paſled. As to 
e 'Copyhold, this Cour won't ſup- 
Bi che Defedt of a Surrender, for a De- 
= to diſmherit e e ee As 
the Mortga ˖ 

$ real Eltate, Ge, Was a ſtrange 


cf 


pg the Will ; and tho they were ſo al- 
2 then twas in Nature of a new 
uu, „and a new Right, and will 11 
” . & wirhout 3 new Publication. | 
! ot the fame Side: He ſpoke Ar 
(the' Eyidence, that proved, That Sir 


ders Sertiemem, rho” he was c61d my 
Na Lady 


purchaſed aſtet making 


ords, out of Settlemem, were introduced 


tine in this Coir; when they were nor | 
Jrecloſed not refeaſed at the time of ma - 


Wilizm would not break in upon his Fa- 
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ſurely thoſe in Leaſe would not havepaſk 


| facias, 24 Ed zo. Co. Lit. 184. 4. 
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Lady Falkland would come in an equy 
Sharer with her Siſters; and that wh 
ſo declared before the Will, at the tin 
of the Will made, and after to the ye 
time of his Death, | 
Williams. Suppoſe he had leaſed (or 
Lands, and had others in Poſſeſſion, an 
then deviſes all his Lands out of Leaſe 


no morc will the Lands here which a 
in Settlement; tho it had been a Gra 
with ſuch Words, which is a much ſtrong 
Caſe: As to the Codicils, they canng 
amount to a Republication, becauſe nl 
affix d to the will, 1 Ro. Ab. 617. As 
the Mortgages he ſaid, If they relcalgt. 
the Equity of Redemption after the Wi 
that would have been ſo far from paſſi 
them by ir, that it would have been 
Revocation of the Will, the Releaſe H 
ing to him and his Heirs ; and when . 
begins [all the Meſſuages, Lands, G 
which are things of. an inferiour Natu of 
to Manors, &c. no Manors can pals. 2 ki 
Arcbiſhop of Canterbary's Caſe, FF... 
Mr. How, Where there is any Uh. 
that is ſtill executory and not execute 
they are ſaid to be in Settlement, and 
ancient way of executing Remainders 
on Fines ſur Grant & Render was by 


here a great part of the Eſtate was 
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denture of 72 /. limited to the Truſtees 
Wd their Heirs, and therefore twas in 
""Wettlement and executory. pe” 

W The other Side,, who had argued firſt, 
tho by miſtake I have inſerted them laſt) 


drard Northey, Serjeant Hooper, Serjeant 
bw, Dobins and Brydzes, who all inſiſt- 
d chiefly, That the Remainder of all 
Wing limited to Sir Rowland and his Heirs, 
as the old Uſe and the old Reverſion, 
d no new Eſtate; and therefore it was 
erer in Settlement, but out of Settle» 
nent at making the Will, and cited Pybus 
Wd Mirford's Caſe, and Fenwick and Mit- 
Wis Caſe, 2 Vent. 286. 1 Lev. 212. 
What he had given his Wife part of the 
nds comprized in the Settlement, and 
n ſays, All other my Lands, G&c. out 
Settlement; which muſt be intended 
| that he had power to give; that other- 
ile the Eſtate that would be coming to 
Wc Plaintiff, would not be a ſufficient 
Wonſideration for changing his Name, and 
ing that of Litton upon him, which was 
ended ſhould be continued in the ſame 
andeur and Dignity, as it had been for- 
5 ly in Sit Williams Family; and being 

atged with 4000 J. to Daughters, if any 
ould be, would have reduced it to little 
| | * if the other Lands ſhauld not 


b N 3 2aly, 


is, Sir James Selby, Serjeant Prat, Sir Pro Quer. 
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his Will, and then the new 


gages paſſed by the Will, and when the 


had the legal Eſtates in him to deviſe. 


SO. and after in Truſt for Sir Romiand an 
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4h. That the making of Codicils, and 


directing they, ſhould be annexed to his 
Will, would amount to a new Publicats 
on of his Will, tho it was not in fac ar-MWir 
nexed ; becauſe he therein took notice 


purchaſed 
Lands would pals, | 
34y. That the legal Eſtate of the Mon 


Equity of Redemption was afterwards te 
leaſed, forecloſed or extinguiſhed, that 
made the Deviſe abſolute, and goes it 
favour of the Deviſee; and the rather 
becauſe when he had it in his Power tt 
have them Land or make them Money 
he choſe ro continue them as Land, and 


4#hly. That this Court would ſuppl 
the Deſect of a Surrender of the Copy hold he 
being for the Advantage of à Grandchild, 
as they have frequently done for a Child 

The Court gave no Opinion, but (aid 
They would take time till next Term, 
and then they would give their Opinion 
But they took Notice, that by the Decdll 
of 72 l. all the Eſtates are limited to Sir 
Francis Ruſſel and Sir Nicholas Strade, and 
their Heirs in Truft, co permit Rowladihc 
the Son to take the Profits during his Lite 


his Heirs; and. therefore it could not beſpug 
the old Uſe in Sir Rowland, but a new Uk 
3 "oy . 


Reports in Chancery. 


oo or Truſt; and if tho Truſt to the right | 


al Heirs of Sir Rew/and be kept in the Itu- 
vl flees, then tis not our of Sertioment ; But 
if this Court ſhauld look upan the Cui 
Tru as cuocured, then 'twill be in 
ir William, and by conf out of 
ſertlement » But what Conſtruction theſe 
Words ſhall have, is the Queſtion, &v. 
vd ehe Court took time to conſider of 
this Cafe eil 7:juty Termi when an Wed- 
r the 17th of June, they all unani- 


 nfmouſly, vis. T. 


heir Opinions for the Plaintiff, Firſt, 
Mr. Juſtice Tracy put the Cale at large, 
before ho entred upon the main and gene- 
nl Queſtion ; he argued, That the De- 
poſitions read in this Caſe, ought not to 
be received, or to have any weight or in- 
id, Wfycnee in this Cafe z and ſaid, This dif- 
10-fred not from the principal Point of my 

Word Cheney's Caſe, 5 Ca. and took a dif- 
m. erence bet ween a void Deviſe and a douht- 
ul and uneertain one; as if J. S. has ſe- 
ral Sons, and a Doviſe is made ta ane of 
he Sons of J. S. this is entirely void and 
n never be made good; bur if it ba only 
lubtful and uncertain, it muſt teceive its 
onſtruction from the Words of the Will it 
e, and no Parol Proof or Declaration 
Wuhr co be admitted out of the Will to 
ertain it; for then Marriage - Settle- 
nents or Purchaſes may be defeated 
N 4 twenty 


40, Treuor, Maſter of the Opinis 
Rolls, and my Lord Chancellor, gave Curia. 
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viſes to his Son Fohn, without ſaying 


Lands in any of the Settlements, the UſeW | 


Death, or his dying without Iſſue, woul 


chaſe, he would have expreſs'd it ſo; a 
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twenty Years aſter they are made by 
ſuch Parol Proof ſtarted — But where 
Man has two Sons named John, and d 


which of them he means, tis very con 
ſiſtent with the Words of the Will to ad 
mit of Proof to explain which of then 
he intended, and the Words in the Wi 
are not at all altered by it, And nowll 
ſince the Statute of Frauds and Perjurics 
this is ſtronger; becauſe by that Statut 
all Wills are to be in Writing, &c. As 
the main and general Queſtion of the Caſ 
he held, That not only thoſe Lands nit 
his own Purchaſe, bur likewiſe all othei$ 


whereof were to determine upon hi 


paſs by this to the Plaintiff; for tho the 
were comprized in the Settlement, yd 
the Uſes of them being determined upoor 
his Death, they cannot be ſaid to be ien 
Settlement; as if a Man makes a Settlc 
ment of all his Lands in ſuch a Count) 
except ſuch and ſuch particular Landi 
ſurely thoſe Lands that are excepted ie 
not in Settlement, tho they are compriz 


cr mention'd in the Deed of SettlemengWol 


And if he had intended to have given 
Plaintiff only the Lands of his own Pu 


th 
We 


the Defendants do admit thoſe Lands 
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Wye limited ro Rowland the Son, paſſed 
the Will, he being dead without Iſſue. 
24ly. Becauſe the Inheritance, or Truſt 
che Inheritance of all thoſe Lands re- 
ted by Law to Sir Rom land, as part of his 
d Eſtate, and the Limitation of it to 
the right Heirs of Sir Rowland was only 
luſula clericalis, and ſignified nothing; 
Wnd ſaid, There was no more reaſon why 
e Reverſion of thoſe which he jihad as 
ureMſcnant in Tail, after poſſibility of Iſſue 

W:tint, ſhould paſs; than thoſe which 
(Mic had as Tenant in Tail, which deter- 
nined likewiſe upon his Death without I, 
Je; And his Intent here ſeems clear, That 
e chought he ſhould die without Iſſue; 


ad, was the Caſe almoſt in ter minis, 
hel 1 Leon. 25 1. Bennet v. French, & 2 Vent. 
85. As to the Objection, That he could 
ot deviſe _ _ mw i Settle- 
ent 8 ore the Words [out of 
ttlement] if they did not rl thoſe 
at were in Settlement, would be void, 
e ſaid, The Authorities cited were a ſuf- 
Wicicnt Anſwer to it. 
3dly. His Intent appears to pals all 
hoſe Lands, by his deviſing Annuities to 
is Wife out of all his Eſtate, becaule he 
PuWoubred whether ſome part of his Eſtate 
znMizht not be ſo ſettled, that it could not 
thus by che Will, and conſequently the 
We | Any 
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Wnd cited Aleyn 28. 1 Lev. 212. which, he 3 Mod, 228. 


Reports in Chancery. 


Annuities not take place out of the 


and therefore he charged his whole Eſty 


with rhoſe Annuities. 

4. The Circumſtances of this 6 
prove his Intent to paſs them, as by 
_ creaſing his Wife's 3 continui 


his Name and Blood, which could nd 
he intended without ſupporting it to th 


Grandeur, Dignity, and Honour he hi 
ſelf had lived in; and that it was not 


mited to the Heirs Male of the Plaintif 


was the unadviſcdneſs of the Atrorr 
that drew it to omit, for no doubt it v 
in the Intention of che Teſtator: Befic 


his deviſing part of the Lands ſettled 
his Wife; and then ſaying afterwardyſ 


And all other my Lands, &c. ſhews that 
intended all the other Lands which heh 


in his power to deviſe ; His giving d 


4000 J. to any after-boxn Daughter, a 
making no Provifion for any after-bo 
Son, who would only have ch 

chaſed Lands, Cc. and no looſe Wort 
ſhall overthrow a Will, Hob. 65. As 


the Mortgages he held, They did »S 


paſs to rhe Plaintiff by the Will, the 


being in Equity only Securities for Mi 
ney,.and were part of his perſonal Eſta 


and when the Equity was afrerwards pu 
chaſed in, twas then as a new Aequiſ 
en, a new purchaſe in Fee, and did 
paſs by the Will made before: As to 


ne 


[1 


e new pu L 


an f 
ref 
thi 
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\ Lands he held, they did 
| K paſs by the Will, nor can the Codicils 
nount to a new Publication of the Will, 
r being annexed to to it, and being 
ade quite to another purpoſe, à Ra, a. 
n, 618. As to the Copyhold, he 
MWhought in this Caſe the Court would nor 
poly the want of a Surrender to the 
de of his Will, and that therefore they 
ould deſcend to the Heirs at Law. 
Trevor agreed with him in miu; 
laid, As to the particular Eſtates, thoſe 
nds indeed were in Settlement; but as 
the Inheritance, it could not be (aid to 
in Settlement, that being the old Re» 
nion and Inheritance which he had be- 
e; and tho' it was limited to him and 
5 Heirs, yet it would have gone to them 
bout any ſuch Limitation; and he 
not enjoy it by vertue of the Settle 
nt, but as the old Eſtate and Inheri- 
pure which he had in him before. As 
ore = Mortgages, tho' the legal Eſtate 
\s ed by the Will, yer they being in 


ö 


I — only Charrels, and looked Joe 1 Chancery 
thy Part of his perſonal Eſtate, the —— 203. 
ike would be — Truſtee of them ;. — 


the Girls. As to the Copyhold he 
u, This Court had helped no further 


vin for Son, a Wife, or a Creditor; and 
| reſore they ſhould not pals, Maſter 
the Rolls accord. Lord Chancellor 


0 ol 
accord, 
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accord. Firſt, As to the Copyhold 
faid, As this Caſe was circumſtanced, ii* 
would be more Equity for this Court nc 
to ſupply the want of a Surrender, that 
to ſupply it; for Equity conſiſts in Equ 
lity, and it would be very unequal for ti 
Plaintiff ro run away with all and thi 

Heirs at Law to have nothing, when thi 
Law itſelf has thrown a part to them 
and *twould be then no Equity to take iff 
from them, tho rather than a Wife ſhoul@ 
want a Maintenance, a Child a Proviſion 
or a Creditor go without his Debt, thi 
_ will ſupply the Want in fon 


es. 
2aly. He held, That the new purchaſe 
Lands did not paſs by the Will, the . 
dicils made after not being annexed to thi 
Will, and therefore could not amount tY 
a new 1 of it. * | 
3dly. As to the Mortgages, 
ing but Chattels and — * 
Money at making the Will, and ſo 
Inchoation for paſſing them, tho t 
Equity of Redemption be after bought il 
or forecloſed, yet they cannot paſs, th 
being a Revocation pro tanto: As to thi: 
main Point, he took ſeveral Diſtinction. 
1#, As to the Lands which he had 
his own Purchaſe, there was no doul 
but they paſſed. 


AL ch). As to the Lands which warn , 


2 
n 
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xd upon the Son, there was no doubt 
kewiſe, but that they paſſed, the uſes of 
hem being all determined, and the In- 
xritance ſettled and veſted in Sir Milliam. 
z4ly. As to thoſe whereof he was Te- 
ant in Tail, cc. they likewiſe paſſed, 
nd ſo did alſo thoſe whereof he was Te- 
nt in Tail, and the Uſes determined. 
to Mr. Yernon's Objection, That ſup- 
ole he had deviſed all his Lands in Set- 
ement, then without queſtion all theſe 
nds would have paſſed: And now tho 

e deviſes all out of Settlement, yet the 

rould have contended to have them p 

MWikewiſe, and ſo the Words [out of Set- 
ment] to ſignify nothing at all. As to 
this he ſaid, 'Tis true the Lands. them- 
elves could not be in Settlement and out 
Settlement at the ſame time, neither do 
Je Lands themſelves paſs at all; for pon- 
ver rr} or terra firma remains _ 
tdid : And it is an impropriety of S , 
give the Eſtate of all ain Land in {$1175 
nent, or I give the Eſtate of all my Lands, 
that are our of Setrlement. And he allowed 
e Arguments on the other Side had their 
eight in them, which made him for ſome 
ime doubt with himſelf of the Caſe ; bur 
t laſt he thought the Argument on the 
ther Side our-weighed them, and fo a 
{Were paſſed for the Plaintiff, as to the 
Nin Point, and for the reſt for the De- 
—_— 3 
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ſendants, who had brought a Bill for th ht 


Purpoſe, . 
Nob! The 18th Day of Een r Tn 


this Caſe was heard in the Houſe f 
Lotds, and rhe rene edge | 


on an Appeal thereon brought. 


aun verſus (Ros; 13 a 171 
in 


; 5 80 Wo; 
, , 5 11 


Fh, AMaydewil, before his Minis 
Wich Margarer his Wife, conve 

his Eftate to the Uſe of him and his Heir, 

till che Marriage; and after, 'as to til 

Lands in Norrhayptonſhire, to hinfelf f. 


Life, Remainder to the ee and thei 


Heirs doring his Life, to preſerve Con. 


tingent Uſes ; and Ft 15 Deceaſe, t 
ber för Joimure; and after het 8 
to her firſt, ry third, fourth, fifth, 
and every orher Son and Sons on het le 
dy, feverally in Tail Mail; Remaind 
to che Heits of bis Body, Remainder i. 
his right Heirs: And as to his Lands 
Leicefferſpire to himſelf for Life, Remaindꝗ 


b 63. and xheit Heirs for his Li 


preſerve Contingent Uſes; and aft 
2 his Deceaſe, wT 8, their Excano 
Adminiftrazors and Aﬀſigns for 550 Yeu 
from thence next enſuing, upon the Tul 
and i Proviſors afrer-nimed ; and after 


( 
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zriration, vr other determination of the 
em, to him and to the Heirs. Male of 
Body on her, Revtxſion to his tiglit 
ei; and the Term declared to ba up- 
Truſt, chat in caſe. he ſhall happen to 
e without Hiue Male of his Body on 


xm ſhall happen to tlie without Iſſue 
of their Bodies, before they ot ſome 
them teipectively attain their ſeveral 
es of 21 Years, und there ſhall be H. 
cone ot more Daughter or Daughters of 
Body on her. Body tten, either 
ot aſtet his Life-time, which ſliall de 
married or not provided for, as herein 
— at the time of his Deceaſe, 
then the ſaid er ot Daugliters 
ſpectively ſhall have the 
nion and Portions htreia after 
„ ws, If chere ſhall be but one ſuch 
ghter to have 000 i. and if there be 
o ot more fuch:Daughtcrs, then ſueh 
woheers ſhall have among chem equal- 
1000 l. the ſuid FVrtiem or Portions of 
eu Daughter nnd Daughters to be 
Wixctively payable, '2dd paid ut their 


Wriage, which thalt firtt happen, or as 
Wot atrcr 286 the fame can convenientty 


Portions of the. ſaid Daughter or 


Body 3-or that che iſſue Male between 


WoxQive: Ages of .x8 Years, or Days of 


ed: And — teen Foccion 
u gbrers Wall not be rad. * | 
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vivors of them, their Executors, Adn 
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ro the purport and intent of theſe pb 
ſents, hn then the Truſtees, or the Suh 


iſtrators and Aſſigns, ſhall and may « 
oF<rhe Rents, Iſſues and Profits of the Pre 
miſſes ſe limited ro them, or by Leaſſ er 
Mortgage or Sale thereof, or of all 
of any part of the ſaid Term of 5c 


\ Years, as to them in their Diſcretion ſham 


ſeem meet, raiſe, make up, and pay t 
ſaid Portion and Portions unto- tiWro 
ſaid Daughter or Daughters; and 
the mean time, until the ſaid Poll 
tion or Portions ſhall reſpectively bece 
payable as aforeſaid, the Truſtees, the 
Executors, Adminiſtrators and Aſlig 
ſhall out of the Rents, Iſſues, aud Protiff 
of the Premiſſes to them limited, ral 
convenient Maintenance for ſuch DaugWhic 
ter or Daughters, not exceeding 300. Micii 
Annam a- piece; and if there be nai 
than three, not exceeding 20 l. per Mau 
a- piece, and ſhall permit ſuch Perſon Wy, 
Perſons, to whom the Freehold and Inf þ 
ritance of the Premiſſes, immediately Wiion 
pectant on the ſaid Term of 500 L Mai 
ſhall for the time being appertain, to chat 
ccive and take the overplus of the Ned 
and Profits of the Premiſſes, until hee 
ſaid Portion or Portions of the ſaid Dau mea 
ter or Daughters ſhall be paid accora{ſal] 


to the Intent of theſe Preſents ; and i ber, 


4 
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rede laid Portions and Maintenances ſhall 
W: raiſed, then the Premiſſes, or ſo much 
hereof as ſhall remain unſold, ſhall go 
rich and attend the Reverſion and Inhe- 
Wicance ; and be for the benefit of that 
erſon or Perſons to whom the Reverſion 
nd Inheritance, immediately expectant on 
he ſaid Term of 500 Years, ſhall for the 
Wine being appertain, according to the 
ſes and Eſtates herein before limited: 
rovided always, that if he in his Life- 
ime, or if after his Deceaſe the Per- 
on or Perſons, to whom the Reverſion 
and Inheritance expectant on the ſaid 
«m of 500 Years, according to the 
ſes and Eſtates herein before limited, 
all for the time being appertain, do or 
hall well and truly pay, or cauſe to be 
aid, or to the good liking of the Truſtees, 
their Executors, Adminiſtrators or Aſſigns, 
ufficiently ſecure to pay to the Paid 
Daughter or Daughters of him on her Bo- 
dy, which ſhall be unmarried at the time 
of his Deceaſe, the ſaid Portion and Por- l 
ions and Yearly Sums of Money for the 
Maintenances, here before limited to be | 
charged, or intended to be charged or rai= _ | 
len ed for the ſaid Daughter or Daughters re- | 
ſpectively, according to the true intent and * 
reaning of theſe Preſents; or if there 
ſhall be no Iſſue female of his Body on 
ber, or if the Iſſue female ſhall all of 
O them 
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them happen to die before any of then ei 
attain the Age of 18 Years; or if the Ia 
ſue Male between him and hen, or any of 
them, fhell live to àttain the Age of 21 
Years, or leave Iſſue Male, fawtully be 
gotten, behind ehem, that then in fue] 
and in every or any of theſe Caſes, 
at all times from Thenceforth, the ſz 
Eſtate and Term of 500 Years ſhall teaſe 
determine and be void, any thing herei 
contained to the corftrary notwithſtang 
in 

ad the Wiſe died 15 Months a 
ter Marriage without Hue Male, leaving 
one Daughter, who is now 28 Years old 
and to whom the Father, the ſaid Then 
Maydewell, for 5 Years before her int 1 
marriage with Mr. Corbet, the — 1 
2 the Maintenance of 301. per 4 

Maydeweil, ſomne ſel Vears after M | 
ec 8 Death, married another Wife, by 
whom he has fevers! Children. 

Upon this Caſe, Mr. Vernon, Mr. Dobin 
and Mr. Mallinms, being clearly of On 
nion, That the Portion ought to be 
fed with Incereſt from 18 ; a Bill u bees 
brought for that 

Mr. Maydewell adinits in his Anſwer 
That he placed his — — 
Grandmother Elizabeth 
he paid her for about 7 Year he Mk 
tenanoe of 30. per Amir, and took Re 

ceip 
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cipts for the ſame, for ſo much due ar 
ſuch a time. Elizabeth Collins, the Grand. 
Wnother, in her Depoſicions declares, Thar 
her Grandaughter married Mr. Corbet by 
her Conſent, Advice and Direction; and 
her Reaſons. for. her ſo doing were, Thar 
ndſcveral advantageous offers had been made 
om time to time to her Father in the way 
oof Marriage, but he never could be prevail- 
ed upon ro conſent to any Match what- 
Never, notwithſtanding his Daughter be- 
haved her ſelf. very ducifully to him. Se- 
Neral Letters from Mr. Maydewell to one 
r. Orlebar were produced, and proved 
u the hearing, wherein he ſays, That he 
nſtancly paid his Daughter the 300 per 
"mmm, due to her by her Mother's 
Marriage · Settlement. 53 
December the th, 1 709. the Caſe came to 


e Plaintiff's Counſel inſiſting upon the 
iſe of Staniforth and Staniforth, where 
e Words were, That if it ſnould happen 
at che Father and Mother depart this 
ie leaving no Iſſue Male, then to Tru- 

Nees for 200 Years from the deceaſe of 
de Survivor of them, to raiſe Portions 
e Daughters, without limiting any time 
payment; his Lordſhip ſaid, The 
Nord [And] might be conſtrued diſjunc- 
rely in that Calc, but in this here be- 
NN a Condition, precedent to the veſting 
; 4 O 2 of 


e heard before my Lord Chancellor, and pg. _ - 
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2 Janes 201. 


to Truſtees for forty Years, Reverſion y. 
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of the. Portion, it muſt be performed b 


the Father's dying before it could be tai. : 
ſed; that being, as he thought, a ſubſtan. ,; 
tial provident part of the Settlement MW. 
and therefore would have diſmiſs'd the 1 


Bill, had not Mr. Vernon prevailed on his 
Lordſhip to be attended with Precedents, ſq. 
And a Caſe in 2 Jones 201, Paſch. 34, 
Car. 2. reported there by the Name o 
Greaves and Matt iſon, was produced, it wa 
in the King's Bench for the Reſolution of 
the Court: Sir Edward Greaves the Plain 
tiff conveys his Eſtate to the uſe of him 
ſelf for Life, Remainder to the firſt anc 
other Sons of his Body on his Wide 
in Tail Male; and for want of ſuch Iſſue 


his Heirs. The Term was declared to hi 
in Truſt, That in caſe ir ſhould happenſſc, 
the ſaid Sir Edward to deceaſe wirhouſſſ,; 
Iſſue Male of his Body begotten on hi 
Wife, and in caſe there ſha]! be but on 
Daughter, that then the Truſtees, their Ex 
cutors, Adminiſtrators and Aſſigns, ſha 
out of the Rents, Iſſues and Profits « 
the Land, by demiſing, letting or ſettin 
the ſame, raiſe 5c J. ro be paid ro th 
ſaid Daughter at the Day of her Marr 
age or her Age of 21 Years, which ſhou! 
firſt happen, together with the Year! 
Sum of 150 J. for her Maintenance an 
Education, until her Marriage or As 

18833 | 1 | — afor 


+ 
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by MY :forefaid ; and in caſe there ſhall be more 
a Daughters, then 6000 l. to be equally di- 
an. vided among them, part and part alike,and 
to be paid them reſpectively, when they 
che hall accompliſh their reſpective Ages of 
tir Years or Days of Marriage, which 
ſhall firſt happen, together with che Year- 


Education of ſuch Daughters, until they 
ſhall reſpectively attain to their ſeveral 


OF ages, or be married, (firſt happening) a 
relpeRive, equal and proportionable part 


of the ſaid 200 J. allowed for her Mainte- 


f aid Daughters ſhall happen to deceale be- 
ue ore her or their reſpective Ages of 21 


q rears or Days of Marriage; then the Por- 


don of che ſaid Daughter or Daughters, 
Peſſo deceaſing, to be equally paid and di- 
"YI rided to and amongit the other Daugh- 
hi ers, and to be paid unto them at their re- 
du pective Ages of 21 Years or Days of 
Ex Marriage, which ſhall firſt happen. Sir 
N Edward's Wife died, leaving two Daugh- 
ers, but no [flue Male; one of them di- 


out his privity, married the Defendanr, a 
ſourneyman Mercer; whereupon the Fa- 
ther brought an Action of 1reſpals for 
marrying his Daughter, and had a Ver- 
a dict: But in order to ſettle the Portion, it 
Aras referred to Juſtice. Raymond (the Fa- 
4 O 3 ther 


My Sum of 200. for the Maintenance and 


nance to ceaſe: And in caſe any of the 


ed about 7 Years old; the other, with» | 
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ther dying in the mean time) to hear 
Counſel on both Sides upbn the Caſe; 
And it depending four Terms, each Side 
being ſtrongly of their own Opinion, 
aſter debate ar Bar and Bench, it was re. Nd 
ſolved by the Lord Chief Juſtice Pemberton, Nb 
Mr Juſtice Dolben, and Mr Juſtice Ry. ſha 
mond, That ſhe ſhould have 6000 d. and of 
that becauſe, firſt, the Intereſt and I 
Right of the Porijon was veſted in the e 
Daughters by the Death of their Mo- 0. 

ther without Iſſue Male, and ſhould not 
attend the Death of the Father. 24h. by 
That then the Truſtees might fell their at 
Iatereſt in the Term to raiſe the Mainte = 
nance or pay the Portion, if any Daugh- 
ter attained her Age or was martied in his i 
Life. time; for perhaps he might marry I 
(as Sir Edward had done) another Wife, i 
and not take due care of them, ot live ſo 
long, that they would not have their Por- 
tions in convenient time. And 34h. The I 
Intereſt having thus veſted in the two 
Daughters by expreſs Words, they were to j 
have 6000/7. between them, and by the 
Death of one, the Survivor was intitled 
to the whole. Ribe — 
Fees Juſtice, tho he agreed the Term ; 
might be ſold in his Life-rime, differed ; I. 
For firſt, it veſts not abſolutely but con- 
tingently during his Life; the Words be- 
ing, in caſc he dectaſe without Iſſue _— 
I . 2 7. 
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zdy, AS it is to be raiſed out of the 
ents, Iſſdes, and Profits, which cannot be 

dutiog his Life, for the Words Demiling, 
letting and Setting are intended, when they 
Jaa take the Rents, Iſſues, and Profits 

which cannot be during his Life-: And it 
call be preſumed the Father will take care 

of them, unleſs that Care be ity 
ransfcrred ro Fruſtees; otherwiſe it will 
encourage Diſobedience, and be a means 
to ruin them by Matches. 


yy the Lords Commiſſioners, 14 

kr, 10 Will 3. and afterwards affirmed 
by their Lordfhips upon a Re-hearing; and 
erwards affirmed upon an Appeal to 
ig Ice Houſe of Lords. Lands were ſettled 
1 the Marriage of the Plaintiff's Mo- 
4 ther and Father for their Lives; and a- 
o Nerwards in Truſt, that the Truſtees, aſ- 
ter the deceaſe of the Plaintiff's Father 


Profirs of the Premifſes, or by Fines, rails 
be J. for the Portions of alt the Qhik 
ren of that Marriage (except the eldeft 
Jon) to be paid at their Ages of 2x Yearg, 
unleſs the next Heir ſhould within one 
ear after the faid Portion become 1 
able, pay or fecure the fame: The | 
ther dies, leaving Iſſue a Son and ſeveral 
other Children. Deereed, That Dorothy 
Heyter, one of the younger Children, was 

O 4 entitled 


and Mother, ſhould out of the Rents and 


Ones. 


F29 


Novem- 
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entitled to her Portion of 4000 J. with lu. (uct: 


Gerrard and 
Gerrard, 


der to his Wife for Life ; Remainder to 


proved of by the Truſtees, 


tereſt for the ſame from her Age of 21 ring 
Years, though ſhe attained that Age 10 and 
Years beſore the Mother's Death. 'Tigfl of t 
true, in this Caſe the Defendant obtainedWf not 
a Deed from the Plaintiff by ſurpriſe, ii Mar 
ay Intereſt for the Portion: But the Bill hor 
—4 to have Relief againſt that Deed i her | 
the Cauſe was decreed upon the Merits vide 
with reſpect to the Settlement only. Mot 
Alſo the Caſe of Gerrard and Gerrard the | 
decreed by my Lord Keeper Wright, thc 
Anne, upon the Marriage of Sir Charly 
Gerrard with Honora his Wife, Daughter 
of my Lord Seymour: Lands were ſcrtledÞ2 
to the Ule of himſelf for Life ; Remain 


Truſtees for 200 Years, upon Truſt, that 
if Sir Charles Gerrard ſhould die, leaving 
only one Daughter by this Marriage, 
then for the raiſing 5000 l. for her Por- 
tion, to be paid at her Age of 21 Years 
or Day of Marriage, which ſhould firlifthen 
happen, after the deceaſe of the ſaid Sir 
Charles and Honora, or within ſix Months 
after the ſaid Days or Times reſpectivelp, 
Provided that if Sir Charles, or any other 
Perſon to whom the Inheritance of theſſſerpr 
Premiſſes ſhould come, ſhould pay theWer: 
ſaid Portion to ſuch Daughter at the rimeMort 
aforeſaid, or give good _ to be ap- i ti 
they ſhould let 
3 1 
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ſurrender the Term. Sir Charles dies, lea- 
ving the Plaintiff Elizabeth his only Child; 
and tho' in this Caſe, by expreis Words 
of the Deed of Settlement, the Portion is 
I not appointed to be paid till her Day of 
Marriage or Age of 21 Years, which 
ſhould firſt happen after the deceaſe of 
her Father and Mother; which was pro- 
vident, becauſe the ſame Eſtate with the 
Mother's Jointure, yet the Court decreed 
the Portion and [Intereſt from the time in 
Ahe Bill in the Mother's Life time. 
Stani forth and Staniforth , decreed at Staniforth 


Powis-Houſe by the Maſter of the Rolls, * on 


Ante 195, 


13 March, 3tio of the Queen. Lands 
were ſettled upon his Marriage with Chri- 
lien, to the Uſe of the ſaid Jonathan Stani - 
oth for Life, Remainder to Chriſtopher for 
Eliſe, Remainder to the Heirs Male of Jo- 
than and Chriſtian: And if it ſhould hap» 
IJpen that the ſaid Jonathan and Chriſtian 
'$Ridcpart this Life, leaving no Iſſue Male, 
then ro Truſtees for 200 Years, from the 
eceaſe of the Survivor of the ſaid Jona- 
I and Chriſtian, for raiſing Portions for 
Daughters. Jonathan dies without Iſſue 
Male, leaving one Daughter ; and by che 
xpreſs Words of the Settlement, the 
erm ſecuring the Plaintiff Chriſtian's 
Portion, is not to ariſe till after the Death 
the Survivor of Jonathan and Chriſtian : 
et the Court decreed the Portion to be 


raiſed 


| 203 


Ante 21+ 


| 1 that Caſe, but in rhis 


veyancer, not for want of Skill, but 5 
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taiſed and paid in rhe Life-rime of Chrifi. W,, 
n, whoſe Jointute covered the Eſtare, If, 
with Intereſt from filing the Bill, though Ihe 
there was no exprefs Time limited for 3 by 
Payment thereof, and therefore ſhould 4 
the rather be intended ae the Death of the, 
Survivor. | 
December the 8th 1709, the Cauſe camel, © 
to be heard before my Lord Chancellor. 
and the Plaintiff's Counſel inſiſting upon}. 
the Caſe of Staniforth and Stavifonh 5. 
where the Words were, That if it ſhouk 
happen that the Father and Mother de 'F 
part this Life, leaving no Iſſue Male, the: 
the Truſtees for 200 Years from the d 
ceaſe of the Survivor of them, to raif 
Portions for Daughters, without limiting] 
any time for Payment, his Lordſhip faid 
The Word [Ang] might be conſtrued dif}, 


®.. 


U 


ing a Condition precedent to the 
ing of the Portion, it muſt be perfotme 
by che Father's dying before it can be rail 
fed, that being, as he thought, a ſul? 
ſtantial provident part of the Seri 
ment. | 'F 
13 June 1710, His Lordſhip withoyf 
further Argument, pronounced his Deen 
to this effect, viz. This is one of thofl,.. - 
ill penned Settlements, where the Co, 


an ill made Uſe of a multiplicity of Word, 
| r 
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uns into thoſe blunders which occaſion 
Trouble to this Court: My Opinion 
hcrefore in this Caſe will be cleared up, 
by leaving oor theſe Words which are 
mmaterial: But firft, to diftinguiſh 
om the Procedents, Feyter and Janes is 
mpertinent, and Counſel ought to adviſe 
Wicir Clients better than to trouble the 
urt with Caſes which ſignify nothing ac 
to the purpoſe : for there a Man came 
be relieved againſt his own deliberate 
Wercement, aſter an abatsment for Inte- 
Wi, which was payable by the Deed. In 
rard and Gerrard, the Words after the 
"With of the Father and Mother, were juſtly 
Wited, in order to raiſe the Portion at 
ame, when for Conveniency and to pro- 
Wore a proper Match for the Daughter in 
Matiage, which is the natural and true 
of it, the fame ought to be raiſed. As 
he other two, if it had been yes inte- 
I | ſhould not have gone ſo great a 
Neth; bur ſince this Court and the Judges 
Common Law have thought fit to al- 
W it, 1 will conſidet the Reaſons and 
linguiſh chem from the Caſe before me: 
begin 4 wotioribus, Which is the cleareſt 
hod of Reaſoning, Firſt, Where a 
| is veſted, as in this Caſe, and the 


0 
Cre 
10 


* | 
/ 


i0n-is payable at a Day certain,there, 
" Þ the Term de to ariſe aſter the Fa- 
; rs Death, the Portion ſhall ariſe in his 

Life- 
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that Caſe was the Age of 18, or Day o 


Portion contingent, as in Greaves an 
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Life-time. 24h. Where the Term and e 
the Portion are both to ariſe upon a Con. 
tingency, as in the Caſe of Staniforth anc ben 
Stani forth, there, becauſe a total failure o be 
Iſſue Male between the Parties is all tha 
was contingent in the Caſe (for it is cer ber 
tain all Fleſh muſt die) the Portion ſhal hen 
be raiſcd in the Life-time of the Father o ide 


Mother, at the Day of Payment, which ii to 
ann: 


Plain 
jet | 
me. 
auſe 
Novi 
ut t. 


Mattiſon's Cale, there the failure of Ifſy har 
Male between the Parties {hall rant" 
mount the deceaſe of the Father withou* 
Iſſue Male of the Body of his Wife, an fro 
the Portion be raiſed even in his Life. tim 
becauſe payable at a Day certain; ag 
eſpecially ſince it is directed by the Dee 
in that Caſe, to be raiſed by Sale thereo 
Theſe Conceſſions I have made, becaul; 
find it to have been the current Motio 
of late, but I think it of a hard digeſtic 
and tho' in rhis Caſe I agree rhe Plaint! 
have a very colourable Demand, ye, 
cannot make any Decrce for them, beca 
leaving out the ſuperfluous Word 
and putting in thoſe which the Conve 

and 


Marriage, in regard the Term mult cet 
rainly veſt, and can never be defeated b 
leaving of Iſſue Male. 34ly. Which. | 
much rhe ſtronger and comes neareſt thi 
Caſe, where the Term is veſted and th 
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ncet ought to have inſerted, it will a 
ear to be much ſtronger than any of « 
ermer Caſes, and ſtands thus,viz. In Caſe 
he Father ſhall happen to die without Iſ- 
ue Male of the Body of his Wife, and 
there ſhall be a Daughter begotten between 
hem, which ſhall be unmarried or unpro- 
ſided for at the time of his deceaſe; ſhe 
to take by this Deſcription, ot elſe ſhe 
Hanot have this Portion: Now tho' the 
Wlaintifl*s Wife cannot be then unmarricd, 
It ſhe may be provided for in his Life- 
me; which remains ſtill contingent, be- 
Maule no Body can yet ſay ſhe will be un- 
rovided for at the time of his deceaſe: 
ut the Deed goes further and ſays [Then] 
hat is, at the time of his deceaſe) the 
id Daughter ſhall have 2000 l. paid for 
er Portion; and in the mean time (that 
rom failure of Iſſue Male till payable) 
ie Truſtees ſhall out of the Rents, Iſſues 
nd Profits raiſe 30 J. per Annum for her 
laintenance, which muſt be after the 
offither's Death; for tho' theſe Words 

Mrofirs, e#c.] may be conſtrued by Sale or 
lortgage where they ſtand alone in a 
Wd, yet being here put in Contradi- 
inction to Mortgage or Sale, they muſt 
ye underſtood of Annual Profits only; 
aud tlrat cannot be, unleſs you will ler 
dle Maintenances run in upon his Eſtate 
wel Life; ſo that 'tis plain in rhe r— 
anc 


| 
| 
| 
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if he in his Life. time pay,,or ſufficiently 
ſecure to be paid to ſuch Daughter as 
ſtiall be uamarried ; there is vum Cleric 
by leaving out theſe Words (or not pro 
vided for) at the time of his deceaſe, and 
if they be inferred, all parts of the Decd 
will conſiſt, and this plain and natural 
Conſtruckion will ariſe thereupon, that 
the Father, at any time during his Life 
1 paying Ber 2000 J. ſhall defeat thi 

erm. And therefore he diſmiſs d tho Bill 
without Coſts. 


Hawes verſus Warner & alios. er! 


N Michaelmas Term 1703, Thomas andiſÞd - 
Anne, two of the Children of T 
mas Hawes, who was the only Son of N 
thaniel Hawes, late Treaſuret of Chrif 
church Hoſpital and Citizen of Lond 
brought their Bill in this Court againl" 
Anne Warner, Widow, only Daughter 0 
the ſaid Nathaniel, and her four ChildrenF* 
viz. Anne, Elizabeth, Mary and Edmnwn 
Warner, and againſt Nathaniel Hawes, S0. 
of the ſaid Thomas, as Heir, and othe 
as Executors of the Will of the ſaid Naf® 
thaniel the Grandfathet, ferting forth, Thaſſ*vilc« 
the ſaid Thomas, the Father of the Plains Gi 
riffs, died in the Life-time of their (airs, 
Grandfather, leaving Iſſue Nathaniel Hori H. 
and the ſaid Plaincifls Thomas and Ann" Þ 
an 
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ind that the ſaid Defendant Agve,Dauph- 
er of rhe ſaid MWarhuniel, having inter- 
mtried with one E umu Warner, had If- 
ue by him the Taid four Infants Defers 
(ants. 

That the ſaid Nathaniel the Grandfather 
became indebred ro his faid Son Demi, 
in account of Profits received out of an 
Eſtate of the ſaid Son at Walmixre in Yorks 
e, and otherwife, to the Amount of 
1200 1. and upwards; and that he gave 
vith his Taid Daughter a very confider- 
ble Marriage-Portion, and was bound 
tr his Son- in-Law Numumd Murner to the 
Amount of 3000 41. beſides Which, the 
id Edmond Was indebted to hith in 500. 
„Note under his Hand, and aſſo in gog. 
95. 6 d. paid upon his account; and thi 
he faid EAnmmd died in the Life- time 
it faid Natal, and the ſaid Debt re- 
Aung onder 

That the faid Warhamiri being ſeized in 
te of divers Meſſuages in Thames. ſtrett, 
vrrgaged the ſame for 1660 f. and by 
e Mortgage · Deeds covenanted to pay 
e ſaid Sum: And afterwards, viz. 21 


_ 9 — . —— — — 


viſed one of the ſaid Meſſuages to 
s Grandſon Nathaniel Hawes and his 
feirs, and another to his Grandſon 7ho- 
1 Hawes and his Heirs, and another to 
une Warner his Grandaughter for 1 — 
e- 


ly 1699, made his Will, and thereby wit. 
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Remainder to the ſaid 7 homas and his D: 
Heirs, and gave ſeveral pecuniaty Lega. Nof 
cies to his Daughter Anne Warner Widow, Eft 
and to his Grandchildren by her; and al. Cu 
ſo to his Daughter-in-Law Elizabeth Hane: ¶ the 
the Widow of his Son Thomas, and to] his 
his Grandaughters by her, with ſometo 
other ſmall Legacies, amounting in theſſaic 
whole to 5800 J. which Sum he by higin « 
faid Will calculated to be the reſduum oli the. 
bis perſonal Eſtate, (his Debts and Fune.Yand 


tal Expences being firſt thereout paid)Wof | 


Declagation: 


Proviſo. 


alik 


And by his ſaid Will did alſo declate 
ay 


That in Caſe his ſaid Eſtate ſhould b 
Loſſes or otherwiſe fall ſhort of his EſtiYithe 
mate, a proportionable abatement ſhouldſona 
be made to the ſeveral Legatees of the Le niſſ 
rates thereby given: And in caſe hiff aid, 


aid Eſtate, at the time of his Death 1 
ſeſſec 


1 


ſhould exceed the ſaid Eſtimate of 5800 
ke did give the ſurplus (whatever it ſhoul 
prove) to and amongſt all his Grandchil 
dren, ſhare and ſhare alike: And int 
ſaid Will is a Proviſo, That the ſever: 
Deviſees of his Real Eſtate, and the (eve 
ral Legacies and Sums of Money to h 
Daughter-in-Law Mrs. Hawes, and h 
Grandchildren by her, were upon Coiſſſiear 
dition, That ſhe within three Months aFIVhic! 
ter his Deceaſe, and her Children, whdthe P 
of Age, ſhould releaſe to his Execut t. 
all Moneys, Parts, Shares, Claims aqÞaged 

| Deman 
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Demands wharſoever, which they or any 

of them could claim out of his perſonal 

Eftate, or be entitled to by vertue of the 

Cuſtom of London or otherwiſe, or which 
TE they could claim or demand in right of 
bis Son Thomas deceaſed, or in reference Note, this 
Yo bis the ſaid 7homes the Son's, or the bas _ 
aid Nathaniel the Teſtator's Eſtate; and profits of abe 
in caſe they did make ſuch claim, &c. Son's Eſtate 
then he deviſed over the ſame Meſſuages received by 
Ind other their Legacies to the Children e Teſtator. 
of his Daughter Warner, ſhare and ſhare 
>Malike. And the End of the Bill was to End of che 
have the ſaid 1600 J. remaining due upon Bill. 
ite ſaid Mortgage, paid out of the per- 
ſonal Eſtate, and that the mortgaged Pre- 
niſſes, ſo deviſed to the Plaintiffs as afore- 
aid, might be diſcharged thereof. 
bl 1he Defendants by their Anſwer, con- Defendants 
Miſſed the ſubſtance of what was alledged Aafwer. 
oy che Plaintiffs in their Bill, but urged, 
imat the Teſtator's intent was, Thar the 
Legatees of the mortgaged Meſſuages 
could abate in proportion with the pecu- 
F'iary Legatees, and that the Will did ſo 
deviſe. 

And 7 Februarii 1704. the Cauſe was Hearing, 
heard by the Lord Keeper Wright, ar 
aFVhich time it was inſiſted on behalf of 
hehe Plaintifls; | | 
ol 1. That the Money due on the mort- a,,,ney 
aaged Premiſſes being a Debt of the Te- pro Quer, 
in P ſtator's 


/ 
* 


JK". 
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ſtator's (there being a Covenant in the 


tory to any deficiency of the Perſonal 
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mortgage Deed fot him to pay it) this, a is 
well as other Debts of the Jeſtator, ought I th 
to be paid out of the Perſonal Eſtate; and I th; 
this was more plain from the Words of the (il 
Will, which directs, That the Teſtator's ye 
Debrs and Funerals ſhould be paid in the Y [ef 
firſt place out of the Perſonal Eſtate: Int) 
And. that the Teſtator's being uncertain in by 
the Calculation of his Eſtate, was not ci 
ſtrange, conſidering, that at the time of the 
making his Will he was engaged in a leſt 
Partnerſhip-Trade, depending upon long, In ti 
contuſed and intricate Accompts, which 
had not been made up in 16 Years time. 

2. That altho' the Will directs the 
Legatces ſhould abate in proportion, yet 
it does not direct, That the Deviſees of x. 
the real Eſtate ſhould make any abate- I th 
ment. And that there is a known diffe- 
rence between a Deviſee and a Legatee, the Nrove 
former being of a real Eſtate, but the e p 
latter only of perſonal Things; and that 
the Difference ſeems to be accordingly ſid th 
well known to the Teſtator, and to be rar t. 
taken notice of in the Words of the Will: tend 
For the real Eſtate is thereby (pecificallyFratec 
deviſed, and ſo ought not to he contribu - 


Eſtate, which is expreſly charged with the 
payment of his Debts. And as this Calc 
is, it is much the ſtronger, becauſe here 
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isa good and valuable Conſideration for | 
the Deviſees to have the real Eſtate; for 

that the Teſtator was indebted to his Son * li 
(their Father) in 2200 /. for Rents recei- i 
ved of his ſaid Son's own proper Eſtate | 
eſt him by a Relation) during his Mino- |, 
icy, beſides 1015 J. 55s. 24. as appears | 

by Accompts under his own Hand, re- 14 
cived for Dividends of Eaſt- India Stock, i 
the Truſt whereof is declared under the | 
Teſtator's own Hand and Seal, and this 5 
n time after the making of the ſaid Will, | 
ind that theſe demands are very near E- | 
uivalent to the whole real Eſtate. 

To which it was anſwered on behalf of 
he Defendants. 

1. That it ſeems apparently the Intent Arguments 
the Teſtator throughout his ſaid Will, pro Def, 
That in caſe his perſonal Eſtate ſhould 
ove ſo deficient as not to make good 
be particular Legacies thereby deviſed, 

t Fiery Legatee ſhould abate in proportion; 

Id that the mortgaged Premiſſes ſhould 

x Fear their own Burthen: And if he had 

|:Wtended that they ſhould have been exo- 

yFrated, he would have provided fo by 

s Will when he deviſed thoſe Premiſſes. 

all 2. That it is not likely he could mean, 

neat the Mortgage ſhould be paid out of 

(clic Perſonal Eſtate, becauſe he calculates 

roar to be 5860 J. which is very near 

Nat his ſaid Eſtate amounts unto ; and 3 
oF, it it 
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it would have been more, if the Intereſt 
of the 1600 l. from the Teſtator's Death 
had not been paid out of it; and that it 
appears che Teſtacor made his Will from 
a Calculation of his Eſtate. th 

3. That the Houſes deviſed are 300 L 
per Ann. and tho' the Deviſees thereof pay ge 
the 1600 J. charged thereon out of tbeſ co 
ſame, yet they will have near twice as vi 
much as any of the other Legatees : Andi go 
therefore, that the Teſtator's Will wouldW ita 
be beſt fulfilled by letting the Houſe 
bear the Mortgage, which is their ownſcd, 
Burden, and the perſonal Eſtate be apply con 
ed to pay the Legacies; by which meanFenc: 
they will be all paid unto a very ſmalſ cep 
matter. LE: LN ch⸗ 

But the Court decreed, That the 1600 Cou 
and all the Intereſt thereof, due on the ſai Dec 
Mortgage, ſhould be paid out of the TY paid 
{tacor's perſonal Eſtate. Ide a 

And that the Plaintiffs, if they vi peal. 
have the benefit of their Legacies, mi A 
ſeverally releaſe their Claim of the Eder f 
India Stock and the produce thereof, a Mot 
the Accompt for the Walmire Eſtate, ¶ unde 
cording to the intention of the Will. Nparer 

And that the Legatees ſhould abateRe-h 
N in caſe the perſonal EltF An 

ould fall ſhort, and that the Executſcree « 
ſhould Accompt before a Maſter rouchtlouſe 
the ſaid perſonal Eſtate, the Eaft-1 
St 
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Stock and Produce to be taken as part 
thereof; and that the Plaintifts and De- 
endants ſhould both have their Coſts of 
Suit out of the perſonal Eſtate. 

Hereupon the Maſter reported, That 
the perſonal Eſtate fell thort to pay the 
Legacies 1732 l. 125. 24. and char- 
ged the Deviſees of the real Eſtate to 
contribute by a pound Rate, cogether 
with the pecuniary Legate es, to make 
good the deficiency of the perſonal E- 
ſtate. 

To which Report the Plaintiffs except- 
ed, for that the real Eſtate was not to 
contribute or bear any part of the defici- 
ency of the perſonal Eſtate: Which Ex- 
ception being argued before the Lord 
Chancellor Conper, was allowed; and the 


Court declared, That that part of the 
Decrece which ſays the 1603/7. ſhould be 
paid out of the perſonal Eſtate, could not 


de altered but by a Re- hearing or an Ap» 
al. | 
After which the Defendants got an Or- 
der for a Re · heating; but on the Plaintiffs 
Motion, ſhewing the long acquieſcence 
under the Decree, viz. 3 Years, and ap- 
parent delays in the Cauſe, the Order for 
Re-hearing was diſcharged. 

And afterwards on an Appeal, the De- 


douſe of Lords, March the 7th. 170;. 


"ia 


8 


cree of this Court was affirmed in the 
j * * 
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De Termino Paſche 1688. 


In Cancellaria. 


Sanders verſus Charles Ballard. 

SAC Len- Ab. #2449455. 298 

A Deviſed 200 J. to be laid out in a 
* purchaſe of Lands, and ſettled up- 

on MA. and the Heirs of her Body; and if I y 
M. die without Iſſue, that then the Chil- F ,, 
dren of J. S. ſhall have it (or Words to 0 
that effect) ſo that it did not appear by I th. 
the Will, whether the Teſtator intended 
that the Children ſhould have the Land as 
Joint: tenants or Tenants in common. M, 
died without Iſſue ; the Truſtees after- 
wards purchaſe Land with the 200 /. and 
ſettle it on C. and D. the two then living 
Children of 7. S. and their Heirs : C. hath 
Iſſue and dies. The Court would not 
help the Iſſue of C. againſt D. who had 
claimed all by Survivorſhip ; for my Lord 
i ſaid, He would not make it a breach of 
Truſt in the Truſtees, that they did make 

this a joint purchaſe, there being nothing 

in the Will to direct them otherwiſe: But 

if the Money had remained in their hands, 

he ſeem'd to be of Opinion, That the 

2 Children of C. ſhould have had a Moiety; 
Ae [*/4r1- | for where Money is given to two (being 
4-4 - (41.114, | perſonal Eſtate) it ſhall be ſeveral to them 
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” ——— — — — — — 


endes, f. eee, WAS 


7 fun ad, e,, 


bs. - 
= 


o QC.” 1 RA o&o * 


= x 


Reports in Chancery. 
Thomſon and Baskervill. 


HE Plaintifi's Cauſe was heard be- 
1 fore the Maſter of the Rolls: and 
the Maſter ordered, That (for want of pro- 
per Parties, (viz )'for that the Morrgagor 
was not made a Party, the Plaintiff being 
a ſecond Mortgagee, and conteſting the 
Validity of the firſt Mortgage, pretend- 
ed to be made unto the Defendant, and 
to have an Accompt if a true one, Cc.) 
the Plaintiff ſhould pay 5 Marks coſts, 
and make the Mortgagor a Party. The 
Plaintiff ſets down his Caule as an origi- 
nal Cauſe, and not by way of Appeal, ha- 
ving indeed amended his Biil, but never 
ſerved the Mortgagor wich Procels; which 
he pretended he could not do, becauſe the 
Mortgagor was beyond Sea, but that 
they left a Sul pe na at the laſt place of his 
abode, (viz.) the King's Bench (where 
he had been a Priſoner, but eſcaped) But 
the Court would not hear the Cauſe; for 
the Plaintiff ought to have the Mortga- 
zor's Anſwer, or run out all che Procels 
of Contempt to a Sequeſtration, before 
8 can hear his Cauſe againſt the Dcefen- 
ant, | 


P 4 Gw-:wers 
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Gwevers verſus the Earl of Dany & ab, WE: 

Ands were ſettled by the Parliament 

for the payment of Mr Cyoke's Debts, 
of Norfolk. The Truſtees brought one 
Bill againſt the Adminiſtrators of Cooke, to , 
diſcover. the perſonal Eſtate, ec. And the Y for 
Adminiſtrators, who were Adminiſtrators} tak 
as Creditors to Cooke, with 3 or 4 of the vo! 
Creditors, bring a Bill againſt the Tru. to 
ſtees : And it waPÞ decreed, That they EQ 
ſhall ſell, Oc. and that all Creditors may cor 
come in by a Time, contributing to the Tet 
Charges, Oc. And now the Plaintiffs, ag} anc 
other Creditors, exhibit their Bill againſti to 
the Adminiſtrators and againſt the Tru pre! 
ſtees, to diſcover the perſonal Eſtate, and tha 
to have the Lands ſold, c. The Defenf mo! 
dants objected, That the Plaintiffs oughf feit, 
not to have exhibited a new Bill, but bi the 
Motion to the Court, come in as Credif had 
tors upon the former Bill exhibited by th 
Adminiſtrators. Bur the Court over-r 
led it, and ſaid ) this Bill was welſftriv 


brought, becauſe it calleth the Admin Ter 
— themſelves to an Accompt, whiq Cha 


could not be upon the former Bills. and 
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larl of Pembroke verſus Bowden & a, _ 
Creditors of the late Earl of P. & . f , 


i 
| 


k 


contra. 


HE late Earl of Pembroke ſeized in 

| Fee of Lands, demiſed them 
for 100 Years at a Pepper- Corn Rent, and 
takes back a Leaſe, with a Proviſo to be 
void if he paid not ſuch an annual Sum 
to 7. S. and 1009 J. to 7. D. (or to that 
Effect) And the Credttors of the ſaid Earl 
contended to make the ſurpluſage of this 


rermlit being worth more than the 10001.) 
ind the Annuity payable out of it, aſſets 


to pay his Debts; and the Earl as Heir 
pretends, that it ought ro go to him, and 
that it is but as if the deceaſed Earl had 
mortgaged it, and the ſame had been for- 
ſeited: For then the Court agreed, That 


che Heir paying the Money ſhould have 
bad it: And twas urged for him, Thar 


the intent of this Conveyance was the 
ſame as a Mortgage, though 'twas ſo con- 
trived by Counſel, that there is indeed a 
Term in the Teſtator: And the Lord 
Chancellor cited a Caſe between Whitticke 
and — in my Lord Hale his Time in 
B. R. where J. S. before and in Conſide- 
tation of his Marriage with F. D. enter d 
into Articles of Agreement under Hand 
and Seal, to lodge 100 J. in the Hands 
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to ſecure ſuch Moneys ; and it might havd 
been done by way of Mortgage, ſo tha 


vance of the Counſel, at his adviſing ſucl 
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of F.N. to be laid out upon Lands for tel. 
Lite of the Wife, for her Jointure, with o. by 
ther Remainders which ſaid 100 J. was . 
lodged in his Hands; and before any of. 
Lands bought, J. S. dies, and a Creditot i det 
of F. S. ſues his Wife, who had taken out. fer 
Adminiſtration to him; and upon a ſpeci N. 
al Verdict finding as aforeſaid, the 100/ f. & 
was adjudged not to be Aſſets in Law 
And my Lord ſaid, That in Him woods 
Caſe, here in Chancery, he had decreed 
eicher the ſame or the like Point, and th 
brought the Record of that Cale into t 
Court. For the Intent being, that the 
1097. ſhould be veſted in Land, it was te 
be no longer looked upon to be the pet 


ſonal Eſtate of J. S. and rherefore h an 
ſeemed to doubt here, whether this Ter he 


were ſo much as Aſſets in Law, for that i 
was the plain Intent, That the [nheritance 
ſhould not be changed for any Intent, bu 


then the Creditors could have had no pre 
rence to charge it with Debts ; and *rwoulc 
be very hard, and might prove of dange 
rous Confequence upon this way of Set 
tlements, by demiſe and redemiſe, to mak 
any other Conſtruction, and which wat 
ſurely never thought of in the Contri 


a manner of Conveyance, 
rr : Bu 


/ 
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But the Court adviſed (being aſſiſted 
by Lutwich and Powell) till next Term. 
Nota, It ſeems to me, that in the Caſe 
of Marriege- Money, by force of the Agree- 
ment, and lodging the Money in a third 
Perſon's Hand (wiz. F. N's.) the pro- 
perty of the 100 J. was in J. N. not in 
Is. upon ſuch Truſts as agreed, and fo 
could not be Aſſets in Law nor yet in E- 
Mquiry, becauſe it was for ſpecial Truſts to 
be directed by the expreſs Agreement. 
AIwas allo ſaid and agreed in the de- 
hate of the principal Cale, That where a 
Ian purchaſes an Eſtate, upon which 
there are Mortgages for Years, and he 
akes the Terms to himſelf, and the Inhe- 
itance to others in Truſt for himſelf, and 
lies indebted 3 the Terms ſhall be Aſſets, 
beit that it be exprefly declared, that the 
erms ſhall wait upon the Inheritance; 
or this Court will not take away that 
Which is Aſſets in Law , though it will 
nany times enlarge and make that Aſſets 
Equity h. ch is not Aſſets in Law, in 
wour of Creditors: But where the Inhe- 
tance is in the Purchaſor, and the 
ſerms purchaſed in Truſtees Names to 
tend on the Inheritance, thoſe Terms 
Wall never be made Aſſets in Equity. 
Quere, Whether in the firſt Cale where 
Mic Term is in the Purchaſor, &c, whe- 
het the Land ſhall go to the Heir or Ex- 
| ecutor, 
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Conſent go off of the Bargain (by releaſing 
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ecutor, there being no Debts > And it 


ſeems to me the Heir ſhall have it, being MER 


ro attend on the Inheritance: But Equit)YWLa 
will favour Creditors more than Executor. WI 
And if a Copyhold of Inheritance not par 
ſurrendered to the Uſe of his Will, be de- N Ex. 
viſed to be ſold for payment of his Debts, ſha 
the Creditors ſhall enforce the Heir in anc 
Chancery to ſell it; and as | underſtood, off 
Mr. Serj. Phillips ſaid it had-been adjudg- (ha 
ed ſo: And ſo 'tis in the Caſe of Charita- He 
ble Uſes. N | | 
Nota, Twas alſo ſaid and agreed, That 
where a Man articles for the Sale of Lane 
under Hand and Seal, and without any far 
ther Execution thereof, they by mutua 


each other or cancelling the Articles, & 
and then the Bargainor dies indebted 
this ſhall not be Aſſets: So if part of th 
Money was paid, and the Bargainor t 
pays it, and they agree to go oft as afor: 
ſaid, and then the Bargainor dies: Bu 
if the Bargainor dies, part of the Mone 
having been paid him, and no Conve 
ance made to the Bargainee; as the Ba 
gainee hath a Remedy in Equity to co 
pel the Heir of the Bargainor to make ti 
Conveyance upon paying the reſidue ¶ take 
the Money; ſo the Creditors can for pair 
the Heir to convey, and the Bargainec ¶ ctfec 
pay the Money as the Teſtator's * 

Eitat 


Reports in Chancery, 


ſtate; and it ſhall be Aﬀers to them in 
la and in Equity when paid. But Quere, 
Whether, when there be no Debts, and 
part of the Money paid as aforeſaid, the 
Executors ſhall force the Heir to ſell, and 
ball have the Money > Or, whether he 
nfland the Bargainee may not agree to go 
off the Bargain? For though the Anceſtor 
-Mf (having both his Executors as well as 
1-H Heirs in him) might undo the Bargain, 
though executed in part, which may per- 
iti haps, as it were, amount to a Re-pur- 
dF chaſing of it; yet there is a diſtin Inte- 
JJ reſt betwixt the Heir and Executors after 
al the Teſtator's deceaſe: So that the Te- 
1 ſtator having done an Act whereby he in- 
ends ro deprive the Heir and make ir a 
d —_ Eſtate, the Heir can't prevent it 
aiſter. 
But Note, Alſo in this principal Caſe, 
che Earl having agreed to ſell Lands for 
5000 J. by Articles ſeal'd, &c. and a Mort- 


the Court ſeemed pretty clear, that the 
other 2000 l. ſhould be Aſſets, albeit that 
the Bargainee did offer in his Anſwer to 


effect. 


Exe - 


gage being given up ro the Earl by the 
Bargaince for 3000 /. in part of payment, 


Jake the (aid 3000 J. and releaſe the Bar- 
< gain, if the Court pleaſed; or to that 
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Reports in Chancery. 


Executors of Pamphn verſus J. S. 


TEE Plaintiffs exhibited an Invento- 

ry amounting to 900 J. whereof 
6col. was in Leaſes. The Defendant re- 
covered againſt the Plaintiff 200 J. owing 
to the Defendant by the Plaintiffs upon the 
Plea of plene adminiſtravit; and then the 
Plaintiffs exhibited this Bill, pretending 
that the Leaſes were mortgaged for more 
than they were worth: Bur their Bill was 


diſmiſſed, for it did not appear by any 4; 


Proofs (if by the Bill) that the other 3000. 
was adminiſtred, or that the Verdict was 
given upon the Accompt of the value of 
the Leales : Neither /as far as I could ob- 
ſerve) did it appear that the Plaintiff had 


notice of the Leaſes being in Mortgage . 
when the Verdict was given; which ſeems ai 
neceſſaty to me to be done; for 'twas (aid Wear: 


at the Bar, and not (that I obſerved) de- 
nied, that the Plaintiffs, notwithſtanding 
their Inventory, were not eſtopped to ſhew 
thoſe Mortgages, and then only the ſur-· 
pluſage could be Aſſets in Law. And be- 
ſides, Pamphyn had given the Executors o- 
ther Freehold Lands of 800 /. value, to be 
ſold for the payment of his Debts, which 
was Aſſets in Equity at leaſt : But the 
Lord Chancellor ſeemed to rely only on 


the fir{t Matters. 
Sanders 


Reports in Chancery. 


Sanders verſus Page. 


HE Husband and Wiſe, ſeized in 
Fee in the Right of the Wife, levi- 
Ja Fine to A. and B. gc. to the Uſe of 


ge Uſe of the Wife and her Heirs, and de- 
ared the Truſt of the Term to be for 
he Husband during his Life, and after for 
ie Wife and the Heirs of her Body, with 
emainders over; and after the Husband 


d the Wife join in a Fine Jur conceſſit ro 
'W. for 21 Years, rendering 110 l. Rent 
. 412m to the Baron for his Life, and af- 
S r to the Wife and her Heirs, and after 
e Wife dies, and after her Husband 


ies Inteſtate. Sanders takes out Admini- 
ration to the Husband, and Page to the 
life (being allo Heir to her) and the 
laintiff ſues to have this Term for 1000 
ears, upon pretence, that if it had been 
Term in the Wife, in Law, her Husband 
ould have had it by Survivor, or atleaſt 
e Rent during the reſidue of the 21 
cars, but the Bill was diſmiſs'd: For tho' 
be true, that if a Woman be Ceſtuy 

wt of a Term (as the Caſe of Sir Ed- 
vd Turner againſt his Mother was) and 
en marries without any Agreement by 
he e Husband before Marriage, that the 
on uſt ſhall be to het ſeparate Uſe, and that 
the 


and B. for 1000 Years; and after o- 


223 


224 


decreed the Sale void: And 'twas reverſed 


"Truſt for the Term, and therefore ſhall nc 


Reports in Chancery. 


the Husband ſhall not intermeddle there 
with; yet if the Husband, after Marriage, fff 
diſpoſe of the Term for a valuable Con- 
ſideration, it ſhall be goad in Equity, a 
well as if the had the Term in her ſelf, 
and married, c. And the Judgment that was 
given by the Lord Nottingham to the contra 
ry, was ſaid by himſelf to have been upona 
Miſtake; for that the Wife having marri 
ed a former Husband, that Husband anc 
ſhe, before the Marriage, did make ſuc 
Agreement ; but when ſhe married wit 
Sir Edward Turner, no ſuch Proviſion wa 
made. But the Lord Nottingham thinking 
that ſuch Proviſion had been in his Caſe 


as it ſeems, by his own Approbation i 
the Houſe of Lords; But here is no ſuc 
thing, but the Husband is agreeing to ti 


have it by Survivor; nor could he hay 
diſpoſed of it without her being Exam 
ned in Chancery, or by joining with hi 


in a Fine; and if he could not diſpoſe 
the Term it (elf, or any part thereof bfÞ * 
himſelf, the Rent here reſerved ſhall un d 
go to his Executors upon the mere R 
ſervation ; But if the Covenant had be 487 
to pay him and his Executors and Ad ). 


niſtrators the Rent, perhaps he might ha 
it upon the Contract, tho' not as a Rent 1 
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Hand) decreed, Page 28 
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Vide Aﬀets. 
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words explain d, 115, 122, 123 
Anſwers. Vide Title Bills. 
Appearance muſt be before a Bill ſhall be 
taken pro confeſſd,. 22 
Arguments upon a Settlement by Leaſe 
and Releaſe, 102 to 149 
Aſſets.What ſhall be Aſſets at Law and in 
Equity. vid. 3, 26, 88,89,220,222,223 
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out in Lands be Aſſe 217 to 221 
Aſſignee,not to be in a Bar plight than 
the Mortgagee, 78. 
Af rentent Of a Decree without Conſide- 
ration, is void, RES | 
Aſampfi. Vide Nudum pactum. 
Attachment for Words ſpoken againſt the 


82,88 . 


Court, 41 
Attachment againſt a Witneſs that will 

not appear, | 65 
Averment of an Ancient Read, where it . 

is neceſſary, 113, 114, &. 
Award. Relief granted upon an Award, 
An Award ſet aſide, G0. 6 


An ancient Award performed by one 
—_— decreed * the other, iD 
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he die, ſhe may proceed without Bill 
of Revivor, Dage 40 
Bill of Revivor againſt a Defendant as 
Heir, if diſmiſſed with Coſts, it'can- 


o Bill of Revivor againſt Joint-rehants, 
66 
Bill of Revivor by a Purchaſor, and 
'Depofir tions thereon. 309, 40 
ll of Review, no Coſts or Damages 
thereupon, 2 
ll of Review not to be, by reaſon of : C 
over. valuingof Lands charged with a 
Rent, 88 
ill of Review lies not againſt other Par- 
ties than are in the original 295 


ll of Hp between the Heir oo 
Executor, 96 
i. Certiorari. Bills, Vide Certiorari. | 
il original; to be relieved againſt a De- 
cree, 93 
11 for di covering a Deed ; when Oa P 
that it Is loſt, is neceſſary, 

. 2 . Bil 


Baron and Feme. Vide Title Mar- 


Baron and Feme, Plaintiffs i in jure nx, If 


not be Coſts of the original Salt, 65 


—ͤ —— — — ͤö —dU—k— _— — — 


The TABLE. 


Bill for diſcovering the Contents of a Let. 
ter after a Verdict Quere, Page 17 
Bil after a Verdi in Trover, Defendant 
muſt only anſwer, whether the Ju- 
ry gave their Verdict on the w_ 
or on the Money paid, 
Bill for performing a Marriage- A 
ment, pleaded to for part, and demur 
red to for part, and both allow d with c 
a Proviſo. | 50 to 53 
Bill to be relieved againſt an Accident oiſſ ( 
Fraud in writing a Bond, where on 
of the Obligor's Names being left ou 
had propoſed better Security, l 
other being broke, c. 
Bill for 3 5. 4 d. per Annum diſmiſs d, k 
the Depoſitions to be uſed at a Trial 2 
Bill ordered to be taken as filed bei 
Trial, Ge. 
Bill upon 3 Demands, diſmiſs'd as * 
but relie ved for the other. 16 1. 162, 
Bill by other Creditors after a Deere 
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Bona notabilia, in what Caſes it is a g00 
Plea, 
Bonds to a Marriage broker, both ii \ 
Baron and Feme, vacated, ort 
Bond, a Fraud or Miſtake in writing 
relieved, 4 


iy what ſhall be ſaid Certa 
9 or not, Vide 133, Oc. 145, © 


The TABLE. 


Certiorari-Bill, A Plea thereto referred 
to a Maſter, Page- 66 
Chancery, The Conſideration of a Judg: 
ment examined there, 10 
Creditors favour'd there more than 
Executors, &. 216 to 220 
e —2-ere, if it may relieve againſt a Sta- 
tute Law, 97 
(heritable Vſes decreed againſt the Heir 
of Copyhold Lands, 220 
(boſe in Action, an Expoſition thereof, 


| O 
On a Commitment to B. R. a as 
to remove one thence, 13 

lontempt. No Contempt can be without 
Service of the Subpæna, 215 

No Contempt of an Order, unleſs ſerved 
=_ a Writ of the Execution there- 
of, 23 

lantempt. The Plaintiff himſelf a ** 
Witneſs to prove it, Oc. 39 

lantents of Deeds,&c.VideDeeds and Letters. 

On a Contract only for Lands, the Ute is 

veſted in Equity, 4 Vide Agreement. 

lonvocation- Men have Privilege here as 

well as Parliament-Men, 38 

loroner's Miſdemeanor in returning a 

jury, no ground in Equity for a new 


Trial, 43 
YZ given in general, ſhall be both at 
Law and in Equity, 5 


A 3 No 


— ——— 
— — — vu— EE rag 
. 


The TABLE. 


NoCofts or Damages to be given on a Bill 
of Review, Page 16 
Coits'an diſmiſſing a Bill of Revivor a- 
gainſt one as Heir, not to be intended 
Coſts of the original Suit, 6g 


Connterparts of Leaſes, Gg. for whoſe 


Benefit they are, 112, 113, Oe. 


& vide 125 
Crellitors favoured in 1 more — 
Executors, G. 220, Vide 216 
| D. = 


mages, Vide Coſts, & Page 25. 
Dean and Chapter may increaſe 
but not diminiſh the ancient * 


124 
Debts on Bonds and ſimple Contracts, 
as alſo Legacies, are to be charged on 
Lands in equal proportion. Contra of 
Debts on Judgments, &. by on 


Debts paid by an Adminiſtratrix for the 
Honour of a Family, allow'd here, 


I 61, Ge. 


Debts due by Executors to a Teſtator, 


Aſſets in Equity to pay Legacies, 89 
Debts, no Intereſt allow'd in Chancery 
for Book- Debts, 1 | 1.0 2 65 
Decree. Vide Enrollments. 
A Decree not pleadable, nor payment 
thereon Evidence gt Law, tho'tisin 
Equity, "ILY 
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A Decree ordered to be new enrolled, 20 

A Decree ordered to be enrolled, if the 


Party died before Eaſter, 27 
A Decree, an Aſſignment thereof with- 
out Conſideration, is void, 91 


Decrees ſigned and enrolled after the 
Parties had been dead 30 Years, 48,49 
Vide Page 37. Contra. 


No Decree pro confeſſo can be till appear- 
| 22 


ance, 
A Decree avoided, without prejudice to 
the Heir's Plea, as | 


A Deed decreed not to be given in Evi- 
dence to bar a Title of Dower, 

Deeds containing the Title of others, 
not to be produced, "2 

Deeds. The Contents of Deeds not to 
be proved by Witneſſes, 92. Vide 16,17 

Defendants examined on Interrogatories, 


1 ta \ Yo 
Demurrer. Vide Plea. 250 
A Demurrer to a Subpena Scire fuc over- 


ruled, I5 
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A Deviſe void at Law, yet good in 


Equity, 93 


What makes an Eſtate for Life i in a De- 


viſe, . 8 
A Diviſion ad inter Joint-tenants or 
Tenants in Common, &c. 29. Vide 214 
Dower againſt a Deviſe to the Heir, de- 
creed, Quære, 69 
Dower. A Deed decreed not to be. given 
in Evidence to bar a Title 0 Yak -94 
Dower recovered on an Equity of Re- 
demption,ſha]l 801 fo ee a Mort- 
gage, „ 


E. 


r 


vv D > 


The T ABL By 
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[> Vide Chancery, Leaſes, Rents, 
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Equity, an unconſcionable Security for a 
ſmall Sum, not to be help'd here for 
any thing thereon, Page 74 

Equity of Redemption. Vide Dower and 
Mortgage. | 2 | 3 

Evidence, a Deed decreed, not to be E- 
vidence to bar Dower, 1 

Evidence admitted to explain a Teſtator's 
Intent in a Will, 176 

Execution of a Leaſe ſold, the Vendee is 
to accompt for the over-value on-the 
Sale, z I 

Exchequer. Vide Injundion. . 1 

Executors. All the Executors muſt ſue 
and be ſued | 0 

Debts due by Executors to a Teſtator, are 
Aﬀets in Equity to -pay Legacies, 89 

Executors not to pay their own Lega- 
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Executors are not bound to pay Legacies 
without Security. to refund, in caſe 
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Executors may be ſued in Chancery for 
an Accompt, and alfo in the Preroga- 
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after a Debt decreed, Pa g. 89 


Expoſition of N Vide Deviſes, Lee- 
Jer and Willi. 
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Fraud or Accident in making a 
Bond relieved, the Writer ha- 
ving left out one of the Obligor's 
Names, and the other being Bank- 


— 99 
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(Cones gen, not to be proved in 
Chancery, 0 
Guardian, a Six-Clerk, &c. may be 
Guardian for an Infant, 92 
Guardian in Soccage, ſhall not give Se- 
curity to accompt, until ſome default 
> found in him, i 60 


* - 0 
3 H. 
* 

" —_— 


Had Corpus for removing one 

from the King's Bench to the Fleet, 

he being committed by order of this 
Court, | | 13 
Hearing. A Releaſe after a Report cannot 
be read at the Hearing, "*M 
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Interrogatories. Defendants examined 
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But where no Iſſue is, a long Leaſe is 8 


A 


|" Pa, - 


The TABLE. 
be decreed to the Wife againſt her 
Husband's Kindred, Page 61 
Leaſe and Releaſe. Arguments upon a 
Sertlement by Leaſe and Releaſe, 102 


to 149 
Le acies, how and in what manner to 


pai 4, 65 
Legacies deviſed to Children, G=s 


paid. to the Father, on his giving 


| Security, 165 
. & Legacies are to be paid out of Debts due 
| from Executors to a Teſtator, 89 
; I Letters. A Bill for diſcovering 75 7 
f tens of Letters. Quære. 
- _ Vide Tenant for Life and Devik. © 
) 
M. 

Arriage ſubſequent determines an 
NM V. 1 precedent, i B 
8 2 8 
d But c — where Feme is Ceſtuy que Truſt 
df of a Term, | 223, 224 
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ee | Marriage-Settlement by the Father. rere 
57 7 far controulable by the ſubſe- 
y, quent Act of the Heir, 169, 170, 171 
ed Marriage determines a Letter of Attor- 
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him, on Affidavit of a Saher, erv d. 
. batno Attachment. 21. Jide 38 
A Pore dertomen fo _ Purchaſe Gos 
Pa rs Lon in Han d) decreed, © 28 
Truſt may "il by Parol, 38 
A Phe of; 2 Veit ar. Law, _— 
murrer for want of Equity, 
Pla of of 'a Verdict for e ſet aſide 
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Plz of a former: Decree e 7 
The Statute of Limitations ordered: no 
to be Pleaded, &. 97, N 
AP Plea to a Certiora-Bill referred to: 
Mater, 6 
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Executor after a Debt decreed, 7 
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Plea and Demurrer to a Bill for per- 
forming a2 Marriage-Agreement, Oc. 
Page 50 to 53 
Plea of bona notalilia, in what next 8 
may be, 
Plene adminiſtrevit, how pleaded, Ge. 6, 
19/0! "223 
A Power exceeded, * 2 
he had power to do, 55 
Pomer to make — Oe. explained, 
120, 124, 128, 129, Ge. 
Privilege of a Convocation-· Man, the 
ſame as a Member of Parliament, 38 
Vid 21 
Proof of a Con tem pt. Vide Oath. 
Parchaſors, after a Man is found a Bank- 
rupt, ſhall not diſcover any thing 
that may weaken their Eſtate, 42 
If a Purchaſor claims a good Conveyance 
generally, 'tis good without TY 
what Conveyance in particular; 
A Purchaſe decreed on a plrol. — 
(205, being paid in Hand) ibid. 
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| Recobiry Cul uffered to Coro Uſes, 
(01 Vid. 102, 103, G. 

A Releaſe after Replication, cannot be 
read at the hearing, but is to be exa- 
mined by a new Bill,  - 19 


On a Report, an Allowance was made, 
| tho 
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thò part of the Order that directed it 
was omitted to be entered with the 
Regiſter, | Page 72 

A Report, after a Decree enrolled of 

Money due to an Executor; but he 


being no Party in Court, it was dif. 


allowed, 63, Vide 74 
| Rem apportioned in Equity, re it 
could not be at Law, 11 


Renta and Reſervatians, ſee ws am 

page 102 to 149. 

Reſorving — and accuſtonred Rents, 

- thoſe: Words expounded, ibid, 
Ruin 15 _— Vide Title Bills. 
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QEscurig an unconſcionable Security 
for a (al Sum not holpen i in 7 
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belief given againſt Securities got fron 

young Heirs, .., /_ 
Sequeſtrators to ſell; a Term to url a 
Decree, Oc. . 87 
Statute of Limitations. Vide Money, 
ä fo) & Pa. 8 & 97 
Statute of Oblivion. Vide 10 
Stajue of Frauds and Perjaries explain'd, 
135 fo 161 


Statute Lew, Sow bow far the! "_—_— 
cery can relieve againſt it, 97 
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Tenancy in Common, or Joint- 
tenancy, what Words make it in 


Die, Page 2 11 
A Tenancy for Life or Joint-tenancy, a 
Diviſion thereof decreed, + 29 


A Tenant for Life ſhall not have a Dil- 
covery, * what aceompt a Fine 
cap 71 ry * 97 0 27 
erm ears, &c. Vide dJaqueſtrators 
So 
Truſts and Tae, Vide — 
A Truſt may ariſe by Parol, 38 
How Truſts may be forfeited or extin- 
guiſhed, &c. 
Money received on an implied Truſt,not 
within the Statute of Limitations, 8 
A Preſumptive Ti#ſ#, whether it ſhall 
affect a Purchaſor, 9 
A Feme ſole Ceftng ws Truſt, matrices, 
Ge. 223, 224 
Tryal. Leave given. to try payment, 
Ge. 101 
A Tryal directed, whether a Defendant 
was dead before Enrollment of A De- 
ctee, Ge. after 30 Years from the 
Decree pronounced. | 46 to 50 
Tryal.. A Coroners Miſdemeanor in the 
e of a Jury, no ground for a 
new Trial, 43 
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Vendor after Contract for the Pur- 
chaſe, is Truſtee for the Vendee, P. 6 
Vendee of a Leaſe taken in Execution, 
muſt accompt for the Over- value, 57 
Over- value of Lands charged with a Rent, 
no Cauſe for a Bill o Review, 38 
After a Verdict in Trover, &c. a De- 
fendant is not to anſwer, on what 
ground the Jury went, 55 
A Verdict, Cc. pleaded. Vide Plea. 
Ofes. Charitable Uſes charged on Lands 
"as Cate,” 68. Vide 151 


Charitable Ofes decreed againſt the Heir 


of Copyhold Lands, 220 
W ILLS. Vide Deuiſer and Le- 


gacier. 
Wills and Clauſes therein explained, 86, 
150 to 177, 209 to 213 
A Wit writ by the Teſtator himſelf, and 
no Witneſſes; and thd a Codicil re- 
rh thereto, had 6 OR, y yet 
- held not good for rechold 1 * 


x Wal ing Sheets, ſealed, & c. by the 
ns who intending a a Revocari 


by * /1 , Oh 
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on, ſigned the Draught of a new 
Will, and then tears off 8 Seals from 
the former, yet held good for the 
real Eſtate, and the other for the per- 
1 . Page 155 
A Witneſs. If he will not appear when 
Subpena'd,an Attachment may be had 
againſt him, 65 
And if, when examined on one ſide, he 
refuſesto be examined on the other, 
. his Depoſitions ſuppreſſed, ibid. 
A Solicitor examined asa Witmeſs againſt 


dis Client. Quere. 67 
IA plaintiff may be a Witneſs to prove che 
Contempt of a Defendant, 
r Miuneſſet, not to prove the Contents boy 
o a Deed, Ge. 
me Word: (ancient and accuſtomable Rew) 
expounded, 115 to 123 
The Word (Children) in a Deviſe ex- 
tends to Grandchildren, 36 
Mord. Joint, may be taken ſeverally, 
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T HE Prattick Part of the Law; 
ſhewing the Office of an Attorny, 


Courts of Weitwiniier; with the man- 
ner of their Proceedings in any Action 
from the Original to the Execution. As 
2 the Practice of the Courts in the 

_ of London, Court of Admiralty, Ec- * 
cleſiaſtical Courts, and other inferiour 
Courts in the Country. With the exact 
Table of Fees of all the ſaid Courts at © 
Weſtminſter, as they were delivered in to ® 
the Houſe of Commons. With the Ab- I 


ſtract of the Parchment and Paper A, 


by Order of the Queen and Council. fr 
The Fourth Edition, with large Additi- * 
ons; to the Year 1711. Price 65. — 

The Modern Conveyancer, or Con. 
veyancing improv'd ; being a choice 
Collection of Precedents on moſt Occaſi 
ons, drawn after the manner of Con- 
veyancing now in Uſe; by the greateſt 
Hands of the Age. With an Introduc 
tion concerning Conveyancing in gene 
ral. In 3 Vol. The Third Edition 
with large Additions. Price 127. The 


The Compleat — Wherein is 
fot forth his Office and Authority; with 
Directions, how and in what manner to 
execute the ſame, according to the Com- 
mon and Statute Laws of this Kingdom, 
which are now in Force and Uſe > And 
the Judgments and Reſolutions of the 
Judges in divers late Caſes in the ſeveral 
Courts of Weſtminſter relating thereun- 
to. Likewiſe of Under-Sheriffs and their 
Deputies; and where the High-Sheriff 
ſhall be anfſweruble for their Defaults, 
and where not, &. Together with the 
Learning of Bail-Bonds , Retorns of 
Writs, Eſcapes, Actions and Pleadings 
therein, Cuſtoms of London as to Pri- 
ſons, Courts, Proceſs, Sheriffs Fees, Ex- 
tortion, Sheriffs Accompts, &c. To which 


ners, G. The Second N with 
arge Additions. Price 5 
The new Retozna A collected 
from the many printed Law- Books ex- 
iti. tant, — the Returns of Writs 
in the Courts of Chancery, Exchequer, 
on. Ng, Bench, Sc. Alphabertcally digeſt- 
Jed in their proper Order. To which are 
added and intermix'd,' many ſpecial mo- 
dern Returns, not heretofore made pub- 
ick: With many ſpecial Notes and Ob- 
root ſervations' through the whole. Neceſſa- 
yy for all Sheriffs Under-Sheriffs, Clerks, 
Attorneys, Solicitors, Mayors, Bailiff 
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tion 
The 


is added the Office and Duty of Coro» 


. P 


of Liberties, Coronets, Or. As alſofo 
the rs of the Counties Palatine o 
Cheſter, Lancaſter and Durham; With a 
compleat Alphabetical Table reſpecting 
the ſaid ſeveral Courts in their Order. 
By R. G. Clerk of the Court of Common 
Pleas. Price 5 . _ 

The Clergyman's Law: Or, -The 
Compleat Incumbent ; collected from 
the Thirty Nine Articles, Canons, Pro- 
clamations, Decrees in Chancery and Ex. 
ehequer : As alſo from all Acts of Parlia- 
ment, and Common Law Caſes relating 
to the Church and Clergy of England : 
Digeſted under proper Heads, for the 
Benefit of Patrons of Churches, and the 
Parochial Clergy, as well as the Pratti- 
tioners of the Law. With a Table of 
the Contents of the Chapters, and ano- 
ther of the principal Matters therein 
contained. To which is added the 
Names of the preſent Biſhops, and o- 
ther chief Dignitaries of the Church of 
England. By M. Watſon, Dr. of Laws, 
late Dean of Battel. The Second Edition, 
with Additions; inTwo Vol. Price 
12 5. 5 15 

The Rules and Oꝛders of the Courts 
of Queen's Bench and Common Pleas 
at Weſtminſter, to the Year 1711, exa 
mined by the Original Rules and Orders 
with an Alphabetical Table to the whole 
Price 47. | EDI 
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